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CURRENT TOPICS 


Planning and the Development Charge 


THE Government have reviewed the development charge CONTENTS 
imposed under the Town and Country Planning Act, 1947, and 
have reached a conclusion which will be announced soon to 
Parliament, according to an announcement made on CURRENT TOPICS: 
29th October by the MINISTER OF HousING AND LOCAL Planning and the Development Charge 
GOVERNMENT at Southport. (The Queen’s Speech has since Recruitment of Clerks 


confirmed that legislation for this purpose is to be introduced screenees rgativesheesarnercemumbemenbegeanaptatted 
Companies Act, 1948, ss. 322 and 362: Increase in Rates of 


in the present session.) Speaking of the financial provisions of Interest. ees 718 


the 1947 Act, he said: ‘‘ The point on which most criticism Penal Detention in Remand Homes ee. 718 
Housing (Improvement Grants) (Expenses) Regulations, 
| ” mA = aa ‘ “ i 4 


has fastened has been development charge, which (it is said) 
has not been working out satisfactorily in practice. Jnstead The Family Lawyer 
of being, as in theory it should be, part of the purchase price 
of land, it is in effect a tax. It is a tax, moreover, which has NEW INTESTACY RULES—I 
to be borne by the developer, whose enterprise ought to be 
fostered instead of hindered, at the time when he is least able 
to meet additional cost. The provisions about charge are, a ceeeeeiiiion wales « 

however, only part of a complex structure on which much Appointments : Freedom from Estate Duty .. 
else depends, including the compensation which should be 
paid for planning restrictions and the price at which public 
authorities should be authorised to buy land compulsorily.”’ 
The planning provisions, he said, had in general worked eeeeeBUTION ON INCTESTACT.. 
satisfactorily. ‘‘ We are determined,” he added, “ that the 
control of lax.d use, placed by the Act in the hands of the local HERE AND THERE 
authorities, must be fully maintained.” 


THE UNNAMED WIFE 


LANDLORD AND TENANT NOTEBOOK : 
Agricultural Holding : Damages during Term 





THE OFFICIOUS OFFENDER 
Recruitment of Clerks 
NOTES OF CASES: 


A MEMORANDUM to the Special Committee of The Law 

“4 H » . 7 a . » Saline ’ England v. England 
Society on Recruitment of Clerks submitted by the Solicitors eibigk saat: Midlindics: Atma) 
Managing Clerks’ Association on 22nd January, 1952, has pies: Diets 
now been published by the association. It states as a fact gp on haalapa Gants: Wheiker on 
. . “4° 00 e Ste ee ee ee . . 
that experienced managing clerks are unwilling to encourage Middleton v. Middleton 
their sons to enter the profession as unarticled clerks, owing (Husband and Wife : Practice : Application for | 
lack f t ity ¢ lif licitors The _ . Rehearing : Affidavit of Merits) a oF : 
to lack of opportunity to qualify as solicitors. e opinion is neeetiiy . Rineeag 
also expressed that provision of legal educational facilities for (Bastardy : Affiliation Order sought against Husband) 730 
clerks is desirable on a wider scale. Minimum salary scales are Practice Notes (Probate, Divorce and Admiralty Division) 

: (Husband and Wife : Justices : Provision of Reasons 
recommended as follows: Grade (A)—Juniors—A com- on Appeal) ncaa Calpe eae eas Sa? 
mencing salary of {3 per week with annual increments of ee: ranten: Mastin Previous 
10s. per week ; Grade (B)—Clerks with at least three years’ R. v. Wilson and Others ; ex parte Pereira 
experience who work as assistants to other members of the (Bastardy : Child born in Gibraltar to Local Resident) 729 
staff—commencing at from {6-£7 per week; Grade (C)— 
Clerks who prepare documents, attend appointments, conduct 
correspondence, or who deal with matters of equal importance 
under the supervision of a partner or senior member of the 
staff should have a commencing salary of not less than £520 
per annum ; Grade (D)—Clerks who are accountable only to 
a partner or who interview clients and attend major appoint- 
ments or have other major responsibilities entrusted to them 
s ini s ) pe ; ; 
hould have a minimum salary of £750 per annum. The ities 
council of the association hold that offices should close at 
5.30 p.m. and should open on Saturday mornings with a NOTES AND NEWS 
skeleton staff. They also feel strongly that solicitors should 
provide for adequate pensions. As to holidays, they say that OBITUARY 
Grades (A) and (B) should have a minimum of two weeks 
holiday (in addition to the usual public holidays) in each 
year ; those in Grade (C) three weeks, and those in Grade (D) 
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four weeks. They also suggest that with the growing scarcity 
of employees and more particularly the experienced clerk, 
single solicitors practising on their own account might well 
consider sharing a common staff and office organisation 
somewhat on the lines of barristers’ chambers. In some 
cases this practice already obtains and undoubtedly affords 
greater security to staff than is sometimes the case with a 
single principal. 
Amendments to the Law of Defamation and of Intestacy 
On 30th October the Royal Assent was signified to a 
number of Bills listed elsewhere in this issue. Two are of 
special interest to solicitors, the Defamation Act, 1952, which 
comes into force one month after its passing, and the 
Intestates’ Estates Act, 1952, which becomes operative in 
relation to deaths on and after Ist January next. The latter 
is of immediate importance to solicitors, and we commence 
in this issue a series of four articles discussing its provisions. 
At p. 726, post, we publish a table summarising the new rules 
of distribution on intestacy. Reprints of this table are 
obtainable separately, and additional copies of the issues 
containing the four articles will be available for readers who 
require them. 
Companies Act, 1948, ss. 322 and 362: 
Rates of Interest 
ORDERS under ss. 322 and 362 of the Companies Act, 1948, 
came into operation on Ist Novenrber, 1952, revising the 
rates of interest which fall to be prescribed by the Treasury 
under those sections. Subsection (1) of s. 322 of the Companies 
Act, 1948, provides that, where a company is being wound 
up, a floating charge on the undertaking or property of the 
company shall in certain circumstances be invalid, except to 
the amount of any cash paid to the company at the time of, 
and in consideration for, the charge, together with interest 
on that amount at the rate of 5 per cent. per annum or such 
rate as may for the time being be prescribed by order of the 
Treasury. The Companies Winding Up (Floating Charges) 
(Interest) Order, 1949, prescribed a rate of 4 per cent. per 
annum; that order is revoked by the Companies Winding 
Up (Floating Charges) (Interest) Order, 1952 (S.I. 1952 
No. 1865), so that the rate now reverts to 5 per cent. per 
annum. Subsection (4) of s. 362 of the Companies Act, 1948, 
provides that when the balance at the credit of any company’s 
account in the hands of the Board of Trade exceeds £2,000 
and the liquidator gives notice to the Board that the excess is 
not required for the purposes of the liquidation, the company 
shall be entitled to interest on the excess at the rate of 2 per 
cent. per annum or such other rate as may for the time being 
be prescribed by order of the Treasury. The Companies 
Liquidation Account (Interest) Order, 1949, prescribed a 
rate of 1 per cent. per annum ; that order is revoked by the 
Companies Liquidation Account (Interest) Order, 1952 
(S.1. 1952 No. 1864), so that the rate now reverts to 2 per cent. 
per annum. 


Increase in 


Penal Detention in Remand Homes 

THE Home Office is bringing to the knowledge of juvenile 
courts the main results of a research undertaken by the 
Cambridge University Department of Criminal Science, with 
Home Office support, into the effectiveness of penal detention 
in remand homes. The full report was published last week 
as “‘ Detention in Remand Homes’’ (Macmillan). It deals, 
not with the ordinary process of remand of boys and girls in 


custody, but those sent to remand homes, as a punishment, for 


up to one month under s. 54 of the Children and Young 
Persons Act, 1933. This power, seldom used before the war, 
has been increasingly exercised since 1940; and nearly 
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1,000 young offenders were so dealt with in 1951. The 
Cambridge research provides reliable factual information, 
which has not previously been available, about the after- 
history of the 959 cases dealt with in this way in London, 
Liverpool, Birmingham and Manchester in 1945-48. It 
concludes that more than 50 per cent. of them were charged 
again with an indictable offence at least once before a court in 
the next three years, and the majority of these within one 
year. The group studied represents only a small fraction of 
the numbers of young people found guilty, and of the numbers 
passing through remand homes ; and the apparent failure of 
this method of treatment does not, of course, imply that the 
methods of juvenile courts generally are ineffective or that 
remand homes are unsuccessful in their primary purpose of 
accommodation and observation of boys and girls in custody 
while their cases are being decided. The moral to be drawn 
from the report, according to a Home Office announcement, 
is that great care and caution should be exercised in selecting 
boys for this form of treatment. 


Housing (Improvement Grants) (Expenses) 
Regulations, 1952 

THE Minister of Housing and Local Government has made 
regulations (S.I1. 1952 No. 1819) altering the amounts pre- 
scribed in s. 20 (4) of the Housing Act, 1949, as the maximum 
and minimum expenditure that may be incurred on work 
for which an improvement grant is sought under that section. 
At present local authorities may entertain applications for 
grant if the estimated cost of the work is not less than £100 
a dwelling and not more than £600. The new regulations, 
which came into force on 1st November, increase the limits 
to £150 and £800 respectively, and will apply to all applications 
received on or after that date. Local authorities will still 
be able, with the Minister’s approval, to accept proposals 
which involve more than the maximum amount where there 
are special reasons, for example, for a building of historical 
or architectural interest. The Minister explains in a circular 
to local authorities that the purpose of the increase is to bring 
the financial limits into line with present-day building costs. 


The Family Lawyer 

THE diminution in the size of the family in the present 
century has resulted in a decrease in the number of those 
who can rightly call themselves ‘“‘ family lawyers.” The 
Victorian family, with paterfamilias laying down the law for 
a large brood, encouraged specialisation in purely family law. 
The drawing of wills, marriage and other settlements, acting 
as trustees and personal representatives, gave far more legal 
employment in the old days. They are still necessary, and 
so long as families exist and private ownership is not a crime, 
there will be family lawyers and family law. Lorp HILL 
Watson at the annual dinner of the Society of Solicitors in 
the Supreme Court of Scotland on 18th October expressed 
the hope that the family solicitor would not go the same way 
as the family doctor. Remarking that in law, as in medicine, 
prevention was far better than cure, Lord Hill Watson said 
it was all very well when a man came to them who had got into 
trouble, that they should be able to provide him with a 
skilful defence. It would be far better if they could advise 
him to avoid trouble coming upon him at all. Lord Hill 
Watson’s view is one which should be commended to the 
public and to those who govern us in these days of increasing 
officialdom. The family doctor and the family lawyer were 
the father confessors of the old-fashioned family and, knowing 
the family, they were enabled to diagnose correctly and in 
time. Legislation should aim at increasing, not at diminishing, 
their influence. 
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NEW INTESTACY RULES—I 


THE Intestates’ Estates Act, 1952, amending the appropriate 
sections of the Administration of Estates Act, 1925, provides 
new rules for succession to the estate of a person who dies 
intestate on or after the Ist January, 1953. A table setting 
out the main rules is to be found at p. 726, post. 

The new Act also makes amendments to the Inheritance 
(Family Provision) Act, 1938, extending that Act to cases 
where persons die intestate, and removing the restriction 
as to the proportion of the income of the estate which may 
be disposed of by an order under the 1938 Act and extending 
the cases in which the court may order maintenance by a 
lump-sum payment to estates of value up to £5,000 (formerly 
the limit was £2,000). It is proposed to deal first with the 
substantial changes in the succession rules and, in later 
articles, to discuss the operation of some incidental provisions 
(such as that giving a surviving spouse the right to acquire the 
matrimonial home) and to explain the changes made in the 
Inheritance (Family Provision) Act, 1938. 

The sections of the Administration of Estates Act, 1925 
(ss. 46, 47, 48 and 49) which deal with succession on intestacy 
and incidental matters are reproduced in Sched. I to the 1952 
Act as amended by that Act. Similarly, the new rights of 
the surviving spouse as respects the matrimonial home are 
set out in Sched. II, and the Inheritance (Family Provision) 
Act, 1938, as amended by the 1952 Act, is reprinted in 
Sched. IV. Thus, the rules of both intestacy and family 
provision applicable on deaths after 1st January next are 
to be found in a convenient form in the various Schedules to 
the Intestates’ Estates Act, 1952. 

The changes in the rules of succession operate almost 
entirely for the benefit of a surviving spouse. First, “if the 
intestate leaves (a) no issue and (4) no parent, or brother or 
sister of the whole blood, or issue of a brother or sister of the 
whole blood the residuary estate shall be held in trust for the 
surviving husband or wife absolutely.” Under the 1925 Act, 
if the residuary estate was of a value of more than £1,000 
the surviving husband or wife became absolutely entitled 
only if the intestate left no grandparents and no uncles or 
aunts or the issue of uncles and aunts. Thus, even where the 
estate is a very large one, a surviving husband or wife will 
now take absolutely to the entire exclusion of these more 
remote relations of the intestate. 

Where the intestate leaves issue, the surviving husband or 
wife will take the personal chattels, as before, and will benefit 
materially from the new rules. In this case, the statutory 
legacy to the surviving spouse is increased from {£1,000 to 
£5,000 free of death duties and costs. The interest payable 
on it from the date of death until payment or appropriation, 
however, is now only 4 per cent. per annum, and not 5 per cent. 
as on the former smaller statutory legacy. The balance of 
the estate is held as before, as to one-half for the surviving 
husband or wife during his or her life and, subject to such 
life interest, on the statutory trusts for the issue, and as to 
the other half on the statutory trusts for the issue. 

There is an even greater improvement in the rights of the 
surviving spouse in cases in which the intestate leaves no issue. 
Formerly the residuary estate, after payment of the statutory 
legacy of £1,000 to the surviving spouse, was held on trust 
for the surviving spouse during his or her life, and thereafter 
for parents or certain other relations of the intestate. Under 
the new rules, if the intestate leaves no issue, but leaves a 
parent, or brother or sister of the whole blood, or issue of a 
brother or sister of the whole blood, in addition to the personal 
chattels, the surviving spouse is to have a statutory legacy 


of £20,000, free of duty and costs, with interest at 4 per cent. 
until paid or appropriated. What is more, after payment of 
the statutory legacy, the surviving spouse will take one-half 
of the residuary estate absolutely. The other half will pass 
to the parent or parents of the intestate, or if the intestate 
leaves no parent surviving, that half will pass on statutory 
trust for the brothers and sisters of the whole blood of the 
intestate. 


The improvement in the position of the surviving spouse is 
fundamental. In the first place, however large the estate, the 
surviving spouse will take absolutely in preference to brothers 
and sisters of the half blood and their issue, and in preference 
to grandparents and uncles and aunts of the intestate and 
their issue. In the cases in which the intestate leaves issue, 
the only substantial change is that the statutory legacy to the 
surviving spouse is increased to £5,000. On the other hand, 
if the intestate does not leave issue, the rights of the surviving 
spouse have been greatly increased at the expense of parents 
of the intestate or of brothers or sisters of the whole blood 
or their issue. The increase of the statutory legacy in such 
cases to £20,000 will operate to pass the whole to the surviving 
spouse in many estates. Even if the value of an estate is 
more than £20,000 the surviving husband or wife will take 
half of the balance absolutely. 


We are not here concerned with the reasons why these 
changes have been made, but it is interesting to note that the 
Act follows very closely the report of Lord Morton’s Committee 
on the Law of Intestate Succession. Some increase of the 
statutory legacy to a surviving spouse was undoubtedly 
necessary, in view of the changes in the value of money since 
1925, but it is perhaps doubtful whether the changes have not 
gone too far. The new rules have a major advantage in that 
they will avoid life interests in comparatively small sums. 
On the other hand, the effect may be to leave large capital 
sums in the hands of a surviving spouse, who may not always 
deal fairly with them in the interests of issue of the intestate, 
or (more likely) in the interests of the intestate’s other 
relations. For instance, if the residuary estate does not 
exceed £5,000 the whole will pass to a surviving spouse to 
the exclusion of the intestate’s children. In most cases the 
surviving spouse can be trusted to deal fairly with children, 
but this will certainly not always be the case where the 
surviving spouse remarries and has other children of the 
second marriage, Or where the surviving spouse is not the 
parent of the intestate’s children. It is even more likely 
that there will be unfair dealing in cases where the intestate 
left no issue. If, as will often happen, the intestate also 
left no parent or brother or sister of the whole blood or issue 
of a brother or sister of the whole blood, the whole estate, 
however large, will pass to the surviving spouse. Even if the 
intestate left a parent or a brother or sister or a nephew or 
niece, the surviving spouse will take {20,000 and half of the 
balance absolutely. Thus, it may often happen that a large 
capital sum which has been in the intestate’s family for many 
years will pass in whole, or as to the greater part, to a surviving 
spouse who may in turn leave it to his or her own relations. 
As wives are, on the average, younger than their husbands, 
and have a slightly greater expectation of life, it will most 
often happen that there will be a danger of large investments 
passing out of a husband's family. 


For reasons which will be mentioned later, it is possible that 
some cases of hardship to children may be avoided by the 
extension of the Inheritance (Family Provision) Act, 1938, 
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to cases of total intestacy, but this will not often be the case, 
and in any event will necessitate the expense of an application 
to the court. The Committee on the Law of Jntestate 
Succession recognised the risks involved in giving increased 
capital sums to a surviving spouse, but they were greatly 
influenced by the advantages of avoiding life interests. 
This has been largely done by the 1952 Act, first, by increasing 
the statutory legacies so that they will pass the whole estate 
to the surviving spouse in many cases, particularly where the 
intestate left no issue, secondly, by giving the surviving spouse 
half the residue absolutely after payment of the £20,000 
statutory legacy, where the intestate left no issue (in place 
of the former /ife interest in the whole after payment of £1,000 
to the surviving spouse) and thirdly, by making new provision 
for redemption of the surviving spouse’s life interest in half 
the residue where there is issue surviving. It seems to be a 
legitimate criticism of the committee’s suggestions, and of 
the 1952 Act, that there would have been no material 
inconvenience in continuing life interests in fairly large estates. 
The committee noted that estates under £5,000 in value 
amounted to 87 per cent. of the total number administered 
in any one year. A statistical sample of wills relating to 
estates between {£2,000 and £5,000 in value showed that 
65 per cent. of testators left the whole or major part of their 
estate to their widow. The corresponding figure for estates 
over {5,000 was 45 per cent. Analogy with the terms of 
wills is by no means conclusive, however. A testator who has 
made a will in favour of his wife is presumably satisfied with 
the way in which she will deal with the money. It does not 
follow that a widow taking a large capital sum on intestacy 
can be trusted to dispose of it fairly. Accepting the rules 
as they are, the only conclusion one can reach is that it is 
more important than ever that a person having any appreciable 
estate should make a will, particularly if, for example, he is 
carrying on a business in which children are interested. 


PARTIAL INTESTACY 


Under the Administration of Estates Act, 1925, s. 49 (1), 
where a person dies leaving a will effectively disposing of 
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part of his property the rules of law applicable to total 
intestacy apply to the part not disposed of, subject to any 
relevant directions in the will. However, s. 49 (1) (a) provides 
that any beneficial interests acquired by any issue of the 
deceased under the will must be brought into account 
(contrast the rules as to advancements made inter vivos 
which need be brought into account only if made to children) ; 
beneficial interests acquired under the will by other persons 
need not be brought into account. These rules are not 
changed by the Intestates’ Estates Act, 1952. 

As regards deaths occurring before 1953, the rule is that a 
surviving spouse, in addition to any beneficial interest given 
to him or her by the will, may take the personal chattels, if 
not disposed of by the will, the statutory legacy of £1,000, 
and his or her life interest in half or the whole of the residue 
according to whether issue survive. This rule has been 
changed by the Intestates’ Estates Act, 1952, which inserts a 
new provision (s. 49 (1) (aa)) into the Administration of 
Estates Act, 1925, applicable on the death of a person on or after 
Ist January, 1953, leaving a will disposing of part only of his 
property. 

Section 49 (1) (aa) will have the effect of reducing the 
statutory legacy of £5,000 or £20,000 payable to a surviving 
husband or wife by the value of any beneficial interests 
acquired by him or her under a will (other than personal 
chattels specifically bequeathed), such value being ascertained 
as at the date of death. If, after satisfying such statutory 
legacy, there is a surplus in the estate, the surviving husband's 
or wife’s share in it, according to the intestacy rules (half 
for life if there is issue, otherwise half absolutely), will not be 
diminished on account of any benefits taken under the terms 
of the will. Having regard to the substantial increase in the 
statutory legacy, this change appears reasonable ; if the old 
rule had continued there would often have been a result very 
unfair to relations of the intestate, particularly children. 

A few other rights of a surviving spouse and the methods 
of giving effect to them will be considered in next week’s 
article. 


$G.3. 


THE UNNAMED WIFE 


THE object of this article is to discuss the question : “‘ When 
a life assurance policy is effected under s. 11 of the Married 
Women’s Property Act, 1882, and the clause in the policy 
expressing it to be effected under the provisions of the Act 
is in the following, or similar, form :— 

‘It is hereby declared that under the provisions of the 
Married Women’s Property Act, 1882, this policy is issued 
for the benefit of the wife of the life assured,’ 

has the husband any beneficial interest in the policy moneys ? ”’ 
In other words, if the wife dies before the husband, does the 
right to receive the policy moneys vest in her personal repre- 
sentatives, the Crown as bona vacantia, or is there a resulting 
trust in favour of the husband as settlor ? 

The importance of the question arises in connection with 
estate duty. If there is no resulting trust in favour of the 
husband, then the policy is property in which the husband 
never had an interest, and, on his death, the proceeds are 
not liable to aggregation with the rest of his estate for the 
purposes of determining the rate of estate duty payable 
(Finance Act, 1894, s. 4). On the other hand, if the husband 
has a contingent interest in the form of a resulting trust in 
his favour in the event of the wife predeceasing him, then, 
although on his death leaving a widow the proceeds of the 
policy form a separate estate, and are not subject to his 


debts, nevertheless the rate of estate duty payable in respect 
of the policy moneys must be determined by aggregating 
them with the rest of the deceased’s estate. 

In a discussion of this nature much depends on the 
construction of the actual clause in the policy under considera- 
tion ; decisions on similar clauses in other policies, although of 
persuasive value, are not necessarily conclusive of the problem. 


THE CASES 

It does not seem that there is any decision directly in point. 
One of the nearest cases is Re Browne’s Policy {1903} 1 Ch. 188, 
where the policy was expressed to be effected by the life 
assured for the benefit of his wife and children. The wife 
died and the life assured remarried. On his death it was 
held by Kekewich, J., that the widow and the children of 
the second marriage were entitled to participate jointly with 
the children of the first marriage. The learned judge said 
(at p. 190): “‘ Regarding the case apart from the language 
of the Married Women’s Property Act, 1882, one is met by 
the presumption, which is rather one of common parlance 
and of common sense than of law, though it has been recognised 
by legal authority, that a married man speaking of his wife 
intends his wife at that time, and does not contemplate one 
whom he may marry after her death, and the observation 
holds good respecting allusions by another to a given man’s 
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wife. But, in construing an instrument intended to make 
provision for a wife after the husband’s death, this seems to 
lose weight, and is countervailed by the consideration that 
he in all probability intended to provide for her who survived 
him, and for that reason stood in need of the provision.”’ 

If this decision is right it is some support for the proposition 
that the unnamed wife has but a contingent interest in the 
proceeds of the policy, the contingency being that she survives 
the husband and becomes his widow. In this connection 
Re Adam's Policy (1883), 23 Ch. D. 525, may be mentioned. 
A policy under the Married Women’s Property Act, 1870, 
was effected for the benefit of the assured’s wife and children. 
The wife and one child died. It was held that their interest 
was contingent on their surviving the life assured, and as 
they had not so survived the proceeds of the policy belonged 
to the surviving children. 

The most controversial case for consideration is the decision 
of Clauson, J., in Re Collier 1930) 2 Ch. 37. In that case the 
policy was effected under s. 10 of the Act of 1870 (the section 
that was replaced by s. 11 of the Act of 1882) and was for the 
benefit of an unnamed wife. The husband became bankrupt 
and was subsequently discharged. The wife died before the 
husband. Clauson, J., held, on the death of the husband, 
that on the date of his adjudication the husband had an 
interest in the policy which vested in his trustee in bank- 
ruptcy, subject to the trust in favour of the wife. On the 
death of the wife the trust in her favour had failed. The 
policy moneys were therefore divisible among the creditors 
in the husband’s bankruptcy. 

Re Collier has, however, been criticised: notably by the 
Court of Appeal in Cousins v. Sun Life Assurance Society 
1933) Ch. 126, where the court disapproved of Re Collier 
in so far as it was inconsistent with their decision. But 
Re Collier can be distinguished from Cousins’ case on at least 
two grounds: the policies were effected under‘different Acts, 
and in Re Collier the wife was unnamed whereas in Cousins’ 
case the husband was named. 

In Cousins’ case the court held that a named husband took 
an absolute vested interest in the policy, following the Irish 
case of Prescott v. Prescott 1906) 1 Ir. R. 155 and disapproving 
of the Irish case of Robb v. Watson (1910) 1 Ir. R. 243, which 
Clauson, J., had purported to follow in Re Collier; but as 
in both the Irish cases the beneficiary had been named they 
are distinguishable from Re Collier on that ground alone. 

That this question of naming, or not naming, the wife 
may be of importance is shown by some dicta of Somervell, L.J., 
in the recent decision of the Court of Appeal in Lort-Williams 
v. Lort-Williams 1951) P. 395. But whether, if the wife 
is not named, there is a resulting trust for the husband has 
not been finally decided. In Lort-Williams v. Lort-Williams 
at first instance (reported (1951) 2 T.L.R. 200) Wallington, J., 
held that there was, but the Court of Appeal did not find it 
necessary to decide the question, and both Somervell and 
Hodson, L.JJ., expressly reserved their opinion on the point. 

Cleaver v. Mutual Reserve Fund Life Association {1892 
1 Q.B. 147 is some authority in favour of a resulting trust. 
There the wording of the clause gave the wife a contingent 
interest. The wife murdered the husband. It was held 
that, apart from s. 11, the clause in the policy did not create 
any trust. As the wife was debarred by law from taking 
any benefit under the trust created by s. 11 there was a 
resulting trust in favour of the husband. 


PosITION IF NO RESULTING TRUST IN FAVOUR OF HUSBAND 

If the clause is as indicated and there is no resulting trust 
in favour of the husband then at least three other possibilities 
must be considered. 
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(i) Wife takes vested interest 

The wife takes a vested interest and on her death the benefit 
of the policy passes to her personal representatives. This 
would be the position if the wife had been named: Cousins’ 
case. But this solution implied that Re Browne's Policy 
may have been wrongly decided (not necessarily, as the clause 
there was ‘‘ wife and children ’’), and is contrary to Re Collie) 
in so far as that decision, if correct in respect of an 1870 Act 
policy, would also be correct where an 1882 Act policy was 
concerned. And it ignores the distinction between a named 
and an unnamed wife, underlined by the Court of Appeal in 
Lort-Williams v. Lort-Williams. 
(ii) Wefe's estate takes contingent interest 

The wife takes a contingent interest which continues in her 
estate and does not fail unless and until the husband remarries 
when the new wife takes a similar interest. It is not possible 
to reconcile Re Collier and Re Adam's Policy with this solution. 
But they are both 1870 Act cases and in any event the latter 
can be distinguished as a “‘ wife and children’ case. For 
once in a while there may be some excuse for advancing 
the not always convincing argument of inconvenience, The 
ultimate destination of the policy moneys cannot b 
mined until the death of the husband and it may not be possible 
to complete the administration of the first wife’s estate until 
the husband’s remarriage or death: one event may neve 
happen, the other may not occur for many years. And this 
solution might well create as many problems as it solves, 
particularly as to when, and on what sums, estate duty ts 


deter 


e 


payable. 
(iii) Crown takes as bona vacantia 


On the death of the husband, a widower, the policy moneys 
pass to the Crown as bona vacantia. It must be remembered 
that s. 11 says that if the policy is expressed to be for the 
benefit of the wife or children it “ shall create a trust in 
favour of the objects therein named,” and, if the trustees 
are not appointed immediately, the policy vests in the husband 
“in trust for the purposes aforesaid.” Where property is 
vested in a person as a mere trustee upon private trusts 
which have failed, and there is no one in whose favour a 
resulting trust can arise, then, as a general rule, the property 
is held by him as a trustee for the Crowheas ona vacantia. 
resulting trust will arise in favour of a settlor when he vests 
property in trusts which do not exhaust the whole beneficial 
interest, or where such interests fail in whole or in part. 


But is the husband the settlor in the case of a policy effected 
under s. 11 when the property only comes into existence on 
payment of the first premium, and the moment It comes into 
being vests in him as trustee 2? It has been held that such a 


policy is a settlement within s. 25 of the Matrimonial Caus 
Act, 1950 (Lort-Williams v. Lort-Williams, 
prima facie where there is a settlement there Is a 
And if the husband is not the settlor, who ts ¢ 


supra), and 


None of the above three solutions is completely convincin 
and, as will be seen later, they take no account of certain 
provisions of s. 11 itself. But before dealing with the 
possibility of a resulting trust in favour of the husband it 
must be mentioned that two of the leading works on deatl 
duties apparently favour one of the three p 
Green's Death Duties, 3rd ed. p. 253, the view is tentatively 


expressed that the proceeds of a policy effected under s. 11 
for the benefit of an unnamed wife are not aggregable if the 
assured had a wife living when the policy was taken out. 


As this is only an opinion no authority is cited. Hanson's 
Death Duties, 9th ed., p. 117, is more categoric. In dealing 


with non-aggregation the learned author says 
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‘“ An example is afforded by a policy under the Married 
Women’s Property Act, 1882, provided by the deceased 
in favour of a named nominee, or a described nominee if, 
when the policy was effected, there was some person 
certainly answering the description.” 

3ut the only authority cited is Cousins v. Sun Life Assurance 
Society, where the husband was named. 

Both Green and Hanson agree that if there is a contingent 
interest for the husband expressly reserved in the clause in the 
policy, aggregation applies. Indeed, this was decided in 
Scotland recently by the Court of Session in Sharp’s Trustees 
v. I.R.C. (1951) S.L.T. 284. But the question now 
under discussion is whether or not a resulting trust may be 
implied in favour of the husband even if he is not given a 
contingent interest. 


RESULTING TRUST IN FAVOUR OF THE HUSBAND 

Such authority as there is in favour of a resulting trust for 
the husband appears to be: 

1. Cleaver v. Mutual Reserve Fund Life Association, supra, 
2. Re Collier, supra, 
3. Lort-Williams v. Lort-Williams, supra, at first instance 
only ; 
against these there must be set : 
1. Dicta of the Court of Appeal in Cousins v. Sun Life 

Assurance Society, supra, 

2. Reservations of the Court of Appeal in Lort-Williams 

v. Lort-Williams, supra, 

3. The views of Green and Hanson. 

I'rom time to time, and in particular in Cousins’ case, 
importance has been attached to certain differences in wording 
between s. 10 of the Act of 1870 and s. 11 of the Act of 1882. 
So far as is material to the present discussion these differences 
are as follows : 

Section 10 said that the policy effected ‘ shall enure and 
be deemed a trust for the benefit of his wife for her separate 
use and of his children or any of them according to the interest 
so expressed and shall not so long as any object of the trust 
remains be subject to the control of the husband or of his 
creditors or form part of his estate.’’ On the other hand, 
under s. 11 the policy “ shall create a trust in favour of the 
objects therein named and the” policy moneys “ shall not 
so long as any object of the trust remains unperformed form 
part of the estate of the insured or be subject to his or her 
debts.”’ 

Much turns on the meaning of the word “ object.’’ In the 
Act of 1870 it was thought that the word ‘ object ’’ was 
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synonymous with “ beneficiary.’’ The first time the word 
appears in the 1882 Act, in the plural, it seems clearly 
synonymous with “ beneficiaries,” but when it later appears 
in the singular, followed by the word “ unperformed ”’ it is 
difficult to regard it as synonymous with “ beneficiary.”’ 
One of the difficulties experienced by the Court of Appeal 
in Cousins’ case was the inappropriateness of referring to 
a beneficiary as ‘‘ unperformed.’”’ However, whether the 
word “‘ object ’’ refers to beneficiary or to trust, it is sub- 
mitted that if there is a failure of both beneficiaries and 
trusts declared in connection with the policy moneys the 
section contemplates the policy moneys being subject to the 
husband’s debts and forming part of his estate, which seems 
not unlike a resulting trust in favour of the husband. Apart 
from s. 11 the clause in the policy does not create any trust 
(Cleaver v. Mutual Reserve Fund Life Association, supra ; 
and see Ke Clay’s Policy {1937) 2 All E.R. 548). 

It is further submitted that the key to the solution of the 
present problem is the distinction between a named and an 
unnamed wife. If the wife is named, then, by the section, 
there is a trust in her favour, and her interest is vested unless 
there are clear words in the policy showing she is only to take 
a contingent interest (Cousins’ case and Sharp's Trustees 
v.1.R.C.). Tf, however, the wife is not named then it is sub- 
mitted that, by the very fact that the husband has not named 
her, he has shown an intention that she is only to take a 
contingent interest which fails on her death before him. 
In such a case there is a resulting trust in favour of the husband 
until he remarries, when the second wife takes a contingent 
interest in the policy moneys. (It has been held in Re Parker's 
Policy |1906) 1 Ch. 526 that a wife married subsequently 
is within the section.) This suggested solution would accord 
with the passage from Re Browne’s Policy quoted above and 
with Re Collier and would not conflict with Cousins v. Sun 
Life Assurance Society. 

In conclusion it must be mentioned that the views expressed 
in this article are largely exploratory. Although large 
numbers of policies of assurance have been effected under 
s. 11 in recent years there is, as yet, little authority on the 
section. The reason is obvious. Until the policies become 
claims there is little about which to litigate. But already 
the Divorce Court has been called upon to consider some of the 
effects of policies under the section. Some of the policies 
are for very large sums assured and there seems little doubt 
that, in the years to come, many legal battles will be fought 
over the proceeds of a policy of assurance effected under 
s. 11 of the Married Women’s Property Act, 1882. 

H. N. B. 


APPOINTMENTS: FREEDOM FROM ESTATE DUTY 


For the most part the decision in Re Keele Estates (No. 2) 
[1952] Ch. 603 is concerned with the incidence of estate duty 
on portions charged on real estate, and its elucidation can be 
left to the expert in such matters ; but one incidental point 
in that case turned on the form of an appointment and 
deserves the attention of the draftsman. Under a testator’s 
will certain estates were settled in strict settlement on A for 
life with remainder to his sons in tail in the usual way, and the 
settlement empowered A to charge the estates with the 
payment of any sum not exceeding (in the event which 
happened) the sum of £25,000 as and for the portions of the 
children of A. In exercise of this power A appointed during 


his lifetime that after his death the settled estates should 
stand charged with the payment of “the sum of £15,000 
clear of death duties (or such less sum as shall be the maximum 
principal sum chargeable by the appointor under the power 
now being exercised) with interest thereon’’ as_ therein 
mentioned, such sum to be held in trust for such of his daughters 
as should be objects of the power. A died in 1950, and estate 
duty thereupon became payable on (amongst other items of 
property) these settled estates at a high rate, so that, if all the 
estate duty had fallen to be borne by the residue of the 
settled estates after these portions and certain other family 
charges had been fully discharged, only a comparatively small 
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balance would have been left for the person who, on A’s 
death, had become the tenant in tail in possession of the 
settled estates. 

The principal question raised in this case, therefore, was 
whether a rateable part of the estate duty which became 
payable on A’s death attributable to the portions charged 
in favour of A’s daughters and certain other family charges 
should be borne by the daughters and the other persons 
entitled to the benefit of such charges respectively, and this 
question the Court of Appeal answered affirmatively. 
Section 14 (1) of the Finance Act, 1894, provides that, in the 
case of property which does not pass to the executor as such, 
an amount equal to the proper rateable part of the estate 
duty may be recovered by the person who, being required to 
pay the estate duty in respect of any property, has paid it, 
from the person entitled to any sum charged on such property 
under a disposition not containing any express provision 
to the contrary. The court took the view that the conditions 
for the application of this provision had been satisfied so far 
as concerned the portions and other charges, the persons 
required to pay the estate duty which had become payable on 
A’s death in respect of the settled estates being (presumably) 
A’s special personal representatives. This part of the decision 
affected the appointment made by A in more than one way, 
since the sum of £15,000 thereby directed to be raised with 
the duty thereon amounted to a sum exceeding the sum of 
£25,000, which was the maximum raisable under the power. 
A question of construction on the appointments had, therefore, 
to be decided, the question being whether A’s exercise of the 
power was an excessive exercise, and if so what effect should 
be given to it. 

Various arguments were put forward in support of the 
proposition that, on its true construction, the charge of £15,000 
clear of death duties was not an excessive exercise of the power, 
but these were not accepted by the court. But the appoint- 
ment had been made in alternative form, the sum charged 
being, in effect, either a sum of £15,000 clear of death duties 
if that should be permissible, or, if that amount were greater 
than the power admitted, the maximum permissible under the 
power, and the latter part of the appointment could be given 
effect to by a declaration that the sum charged was £25,000, 
the daughters’ portions bearing some part of the estate duty. 
On this part of the decision the only comment that can be 
made is that when the precise scope of a power is in doubt or 
the donee is desirous of straining the power beyond what 
appear to be its limits, an appointment in an alternative form 
such as was adopted here is a wise precaution against the 
possibility of the whole appointment being declared invalid 
as excessive. 

But there was another argument directed to the same 
end which, not being based entirely on construction of the 
appointment, is of more general interest. It was that the 
appointment should be regarded as a disposition intending an 
express provision to the contrary within the meaning of 
s. 14 (1) of the Act of 1894, so as to take the case altogether 
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AGRICULTURAL HOLDING: 


In Kent v. Conniff [1952] 2 T.L.R. 209 the court was called 
upon to decide, as a preliminary point, whether the Agri- 
cultural Holdings Act, 1948, deprived a landlord of his 
common-law right to sue during the term for damages for 
breach of a covenant to keep erections, buildings, a boundary 
wall and fences in repair, Slade, J., held, in a carefully 
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out of that provision and relieve the sums appointed of any 
liability to contribute to the estate duty payable on the death 
of A. If this was the true view of the appointment, all that 
was charged by the appointment was £15,000, but that was a 
net sum. 

On this aspect of the case there was some authority, but 
treating the matter apart from the earlier decisions and as 
if it were free from authority, the Court of Appeal held that, 
to displace the application of s. 14 (1), it was necessary to 
use express language, and that was a different thing altogether 
from the appointment in the present case, which sought to 
measure the amount charged by reference to the net figure that 
would be left after liability for duty had been discharged. And, 
on examination of the earlier cases, the court found nothing 
which prevented it from reaching this conclusion, 

The case principally relied on by those who sought to free 
the portions from any liability to contribute to the payment 
of estate duty was Re Smith-Bosanquet |1940) Ch. 954. A 
tenant for life under a settlement of realty and personalty 
made by will was given power to appoint a part of the income 
of the residuary estate to his widow, and by his will he 
appointed an annuity of £2,000 “ free of all deductions" to 
her. Bennett, J., held that the widow was entitled under 
this appointment to an annuity of £2,000 clear, without any 
liability under s. 14 (1) of the Act of 1894 to contribute to the 
estate duty payable on her husband's death. The reason for 
this decision given in the headnote to the report of this case 
in the Law Reports is that the direction that the annuity 
be paid “ free of all deductions ’’ was an express provision 
to the contrary for the purposes of s. 14 (1), and the decision 
was so understood and followed by Vaisey, J., in Re Sebright 
[1944] Ch. 287. But the precise grounds on which the 
earlier of these two decisions rested are not very clearly stated 
in the judgment and, as one of the counsel in Re Sebright 
pointed out, the annuity was payable out of the income of the 
residuary estate, the amount of which could only be ascer- 
tained after the payment of estate duty; and there was, 
therefore, no necessity to base the decision on the implication 
of a contrary intention for the purposes of s. 14 (1). It seems, 
therefore, whichever way the question is now approached, 
whether on the earlier authorities as now explained in 
Re Keele Estates (No. 2), or on the authority of the latter 
decision alone, that to shift the liability for estate duty from 
a sum appointed or charged within the meaning of s. 14 (1), 
a direction in the most explicit terms is necessary. 

This is, of course, in line with the practice of conVveyancers, 
as exemplified in Prideaux’s Precedents in Conveyancing 
(see vol. III, 23rd ed., p. 241) ; but, where appointments are 
made free from the burden of estate duty under s. 14 (1) 
the effect of any increase in the rate of estate duty on the 
appointment in question should be reviewed from time to time. 
Prevision in using an alternative form saved the appointment 
from total invalidity in the present case, but such a form is 
not always desirable, or even admissible. “ABC” 


DAMAGES DURING TERM 


considered judgment, that such was not the effect of the legisla- 
tion. As a good many writers on the subject incline to the 
opposite view, the reasoning of the judgment deserves close 
examination. 

It may be useful to approach the problem from what, in 
the judgment, is the far end: for what may well be called, 
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from one point of view, the basis of the whole argument 
advanced on behalf of the defendant tenant is to be found in 
a provision mentioned at the conclusion of the judgment, 
namely, that of s. 65 (1): ‘‘ Save as expressly provided in this 
Act, in any case in which apart from this section the provisions 
of this Act provide for compensation, a tenant or landlord shall 
be entitled to compensation in accordance with those provisions 
and not otherwise.” 


The argument was, then: (a) that the claim for damages 
for breach of covenant to keep erections, buildings, etc., in 
repair was (i) a claim for compensation, and (ii) a claim for 
compensation provided for by the Act ; and to support this 
it had to be contended (+) that s. 57 covered the claim. By 
subs. (1) of that section: ‘‘ The landlord of an agricultural 
holding shall be entitled to recover from the tenant of the 
holding, on the tenant’s gutting the holding on the termination 
of the tenancy, compensation in respect of the dilapidation 
or deterioration of, or damage to, any part of the holding or 
anything in or on the holding caused by non-fulfilment by the 
tenant of his responsibilities to farm in accordance with the 
rules of good husbandry.”’ The second subsection prescribes 
the measure ; then, by subs. (3) : ‘‘ Notwithstanding anything 
in this Act, the landlord may, in lieu of claiming compensation 
under subsection (1) of this section, claim compensation in 
respect of matters specified therein under and in accerdance 
with a written contract of tenancy, so however that (a) com- 
pensation shall be claimed only on the tenant’s quitting the 
holding on the termination of the tenancy... .” 

The plaintiff's reaction might be colloquially expressed in 
this way : “I’m not claiming compensation provided for by the 
Act; I’m suing for damages for breach of contract. And 
if it is said that to distinguish between ‘ compensation ’ and 
‘damages’ is a mere verbal quibble, I am, at any rate, not 
claiming in respect of dilapidation, deterioration, or damage 
caused by your non-fulfilment of your responsibilities to farm 
in accordance with the rules of good husbandry, to which our 
agreement makes no_ reference whatsoever anywhere. 
Further, my right to sue at any time is, indeed, dealt with in 
the subsection which follows s. 65 (1) on which you rely ; 
ih, (2) runs: ‘ Nothing in the said provisions, apart from this 
section, shall be construed as disentitling a tenant or landlord 
to compensation in any case for which the said provisions do 
not provide for compensation, but a claim for compensation 
in any such case as aforesaid . . . shall not be enforceable 
except under an agreement in writing.’ Finally, this right of 
mine is saved by s. 101: ‘ Subject to, etc., and to any other 
provision of this Act which otherwise expressly provides, 
nothing in this Act shall prejudicially affect any power, right 
or remedy of a landlord, tenant or other person vested in or 
exercisable by him by virtue of any other Act or law or under 
any custom of the country or otherwise, in respect of a contract 
of tenancy or other contract... .’” 


In view of which, the defendant had to argue that the 
provisions of s. 57 were provisions of the Act subject to which 
s. 101 operated. He succeeded in contending that no vital 
distinction should be drawn between “‘ compensation ’’ and 
‘damages’: the well-known forfeiture notice provision of 
the Law of Property Act, 1925, s. 146 (1), speaks of a demand 
for payment of compensation for the breach relied upon and, 
according to Fry, L.J.’s judgment in Skinners’ Company v. 
Knight |1891) 2 O.B. 542 (C.A.), the idea was probably 
(in effect) that one claimed compensation but was awarded 
damages. But Slade, J., rejected the argument that the 
subject-matter of s. 57 included dilapidations to buildings, 


SOLICITORS’ 


JOURNAL November 8, 1952 


drawing a distinction insisted upon by the landlord between 
damages for such dilapidations and damages or compensation 
for dilapidations, etc., caused by non-fulfilment by the tenant 
of his responsibilities to farm in accordance with the rules of 
good husbandry. 


While it may not be essential to the reasoning, it is of some 
interest to note that the learned judge, in distinguishing the 
two, expressed his opinion that the rights dealt with in s. 57 (1) 
are not contractual at all. (Why the third subsection insists 
on a written contract when it applies was speculated upon, 
but hardly successfully.) This does, indeed, seem plausible : 
the section may be just one of many conferring rights to 
compensation which the contract has not created. But, if 
this is so, it rather differs from its fellows when it comes to 
specify the title to that compensation. ‘‘ Dilapidation .. . 
caused by non-fulfilment by the tenant of Ais responsibilities 
to farm in accordance with the rules of good husbandry.” 
What responsibilities ? Are they imposed by the statute ; 
or is s. 57 (1) to be read as entitling the landlord to compensa- 
tion for dilapidation, etc., caused by non-fulfilment of 
responsibilities which the tenant has expressly or impliedly 
undertaken by the contract of tenancy ? In the former case 
they must be inelegantly imposed by the subsection itself. 
In the latter case it might well be urged that, when a tenancy 
agreement deals with dilapidations expressly, there is no room 
for any implication at common law so that, in such a case as 
Kent v. Conniff, s. 57 (1) must operate on the express provisions 
(which were not, in all probability, limited to the repair of 
erections and buildings). 

At all events, what is essential to the reasoning of the 
judgment is a distinction, to quote the actual words, between 
“ deterioration or dilapidation arising from what I have called 
bad husbandry ”’ and “ dilapidations to buildings, which have 
no bearing at all upon the way in which the farm is worked.”’ 
This, with respect, seems arguable. By s, 94 (2), ss. 10 and 11 
of the Agriculture Act, 1947, “ . . . shall apply for the purposes 
of this Act,” etc. Of these, s. 11 deals at some length with 
“good husbandry.” A “reasonable standard of efficient 
production ”’ is made the general test ; and then, ‘“ without 
prejudice to the generality,” etc., regard is to be had to a 
number of matters, most of which, admittedly, concern 
“ the way in which the farm is worked ”’ in the stricter sense ; 
but the last of thent, (f), runs: ‘the necessary work of 
maintenance and repair is being carried out.’’ Admittedly, 
again, the section does not say to what such maintenance and 
repair are to be carried out ; and the repair of fixed equipment is 
largely a matter of good estate management, dealt with ins. 10, 
not of good husbandry, dealt with ins. 11. Further, a tenant 
can, by s. 6 of the Agricultural Holdings Act, 1948, have his 
tenancy agreement varied so as to bring it “ into conformity 
with’ the Agriculture (Maintenance, Repair and Insurance 
of Fixed Equipment) Regulations, 1948 ; which would mean, 
in such a case as the agreement in Kent v. Conniff, a transfer 
of liability for the repair of buildings to the landlord. But 
till that transfer, the defendant tenant would remain liable ; 
and there could be no transfer of his liability to maintain the 


fence in repair, or the “ boundary wall” if it be a “ field wall.” 


Thus support can be found for the propositions that most of 
his covenant did but express good husbandry liability ; 
that this is enforceable, it may well be, by the Minister of 
Agriculture and his county agricultural executive committee 
during the term, under the Agriculture Act, 1947; but that, 
possibly in return for this liability towards authority, he is 
(by the Agricultural Holdings Act, 1948) to be left in peace 
by his landlord while his tenancy lasts. 


R. B, 
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DISTRIBUTIO 


JOURNAL 


TABLE OF DISTRIBUTION ON DEATH ON AND AFTER Ist JANUARY, 1953 
(ADMINISTRATION OF ESTATES ACT, 1925, ss. 46, 47, 47a, 48 anv 49, 
AS AMENDED BY INTESTATES’ ESTATES ACT, 1952) 





SURVIVING RELATIVES 


Husband or Wife: 


(1) No issue! and no parent or brother or 
sister of the whole blood or issue of 
such brother or sister.5 


(2) Issue! (whether or not other relations 
survive). 


(3) No issue? but parent or brother or 
sister of whole blood or issue of such 
brother or sister.5 


No Husband or Wife: 
(1) Issue? 


2) No issue? but either or both parents .. 


(3) No issue? and no parent 


No Person taking Absolute Interest 


under above Rules: 





DISTRIBUTION 


Whole to surviving spouse, absolutely. 


(A) Surviving spouse takes* 
(i) personal chattels ; 
(ii) £5,000 free of duty and costs with interest at 4 per 
cent. until paid or appropriated ; 


(ili) /ife interest in half residue.® 


(B) Issue! take on statutory trusts# 


(i) one-half residue ; 


(ii) other half residue after death of husband or wife. 


(A) Surviving spouse takes? 
(i) personal chattels ; 
(i) £20,000 free of duty and costs with interest at 
4 per cent. until paid or appropriated. 


(ili) half residue absolutely. 


(Bb) If one parent or both parents survive half residue passes 
absolutely to the parent or is shared equally by the 
parents. 


(c) If neither parent survives half residue passes to brothers 
and sisters of the whole blood on statutory trusts.® 7 


On statutory trusts for issue.‘ 


Mother and father in equal shares or surviving mother or 
father. 


On statutory trusts® for 


(1) brothers and sisters of whole blood,’ but if no person 
takes absolute vested interest, then 


(2) brothers and sisters of half blood,’ but if no person 


takes absolute vested interest, then 


(3) grandparents (if more than one in equal shares) 
but if neither survives, then 


(4) uncles and aunts who are brothers or sisters of the 
whole blood of a parent,? but if no person takes 
absolute vested interest, then 


(5) uncles and aunts who are brothers or sisters of the 
half blood of a parent.” 





Crown, Duchy of Lancaster or Duke of Cornwall. 








—4 
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NOTES ON TABLE 


1 LEAVING (NO) IssvuE: References to ‘“ leaving no issue ”’ 
mean leaving no issue who attains an absolute interest, i.e., 


attains twenty-one or marries under that age; references 
to “ leaving issue ’’ are similarly construed. 
2 MATRIMONIAL HomME: Where the residuary estate 


comprises an interest in a dwelling-house in which the 
surviving spouse was resident at the time of the intestate’s 
death, the surviving spouse may require that interest in the 
dwelling-house to be appropriated in or towards satisfaction 
of any absolute interest of the surviving spouse in the estate 
(the surviving spouse making a further monetary payment 
if necessary), provided— 

(1) Such interest is not a tenancy which will expire, 
or could by notice given after the death be made to expire, 
not later than two years after death. 

(2) The surviving spouse may not call for an appropria- 
tion under this power in satisfaction of a life interest only 
in a share. 

(3) Where the dwelling-house (a) forms part of a building 
and an interest in the whole is comprised in the residuary 
estate, or (>) is held with agricultural land an interest in 
which is comprised in the residuary estate, or (c) is used as a 
hotel or lodging-house, or (d) is used in part for purposes 
other than domestic, the power is not exercisable unless 
the court so orders on being satisfied that its exercise is 
not likely to diminish the value of other assets in the 
residuary estate. 


3SURVIVING Spouse’s LirFE INTEREST: A surviving 
spouse entitled to a life interest in half of the residue (being 
property in possession) may require the personal representa- 
tive to redeem the life interest by paying the capital value 
thereof. 

4STATUTORY TRUSTS FOR ISSUE: 

(1) For all or any the children or child of the intestate, 
living at his death, in equal shares if more than one, who 
attain twenty-one or marry under that age. 

(2) The issue living at the death of the intestate who 
attain twenty-one or marry under that age of any child who 
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OF DISTRIBUTION 


predeceases the intestate take per stirpes in equal shares the 
share their parent would have taken if living at the death 
of the intestate. 

(3) Statutory powers of maintenance of infants (Trustee 
Act, 1925, s. 31), and of advancement (Trustee Act, 1925, s. 32), 
apply, but a married infant may give valid receipts for 
income. 

(4) Where property is divisible between children or remoter 
issue advancements by the intestate to any child who, or whose 
issue, claims a share must be brought into account. 
(Advancements to remoter issue are not brought into account.) 


5 LEAVING (No) BROTHERS, ETC.: References to leaving, 
or not leaving, brothers and sisters of the whole blood and 
their issue are construed as references to leaving, or not 
leaving, a member of that class who attains an absolute 
vested interest, i.e., attains twenty-one or marries under 
that age. 


8 STATUTORY TRUSTS FOR RELATIVES OTHER THAN ISSUE 
(statutory trusts do not affect interests of parents or grand- 
parents) : 

(1) For all members of the class living at the intestate’s 
death in equal shares who attain twenty-one or marry under 
that age. 

(2) Issue of deceased members of the class who are living 
at the death of the intestate and attain twenty-one or marry 
under that age take fer stirpes in equal shares the share their 
parent would have taken if living at the death of the intestate. 

(3) Statutory powers of maintenance, advancement and for 
infants to give receipts for income apply as above. 

(4) Advancements are NoT brought into account. 


? RELATIVES OTHER THAN IssvE: Where trusts in favour 
of any class of relatives, other than issue, fail because no 
member of the class attains an absolute vested interest, L.e., 
attains twenty-one or marries under that age, the residuary 
estate devolves as if the intestate had died without leaving 
any member of that class, or issue of any member of that 
class, living at the death of the intestate. 


PARTIAL INTESTACY 


The same rules apply as respects property not disposed of 
by will, subject to the provisions of the will and provided— 

(1) A spouse who acquires any beneficial interests under 

the will (other than personal chattels specifically bequeathed) 

takes the sum of £5,000 or £20,000 as the case may be, 

diminished by the value of the said beneficial interests. 


EXCEPTIONAL RULES 


1. Entailed interests not barred in lifetime or by will 
(Law of Property Act, 1925, s. 176) descend to the heir 
according to the pre-1926 rules. 


2. The real estate of a person continuously of unsound 
mind since 1925 may descend according to the general law 
in force before 1926 (Administration of Estates Act, 1925, 
s. 51 (2)). 


3. Where an infant dies unmarried equitably entitled 
under a settlement (including a will) to a vested estate 
in fee simple he is deemed to have had an_ entailed 
interest (Administration of Estates Act, 1925, s. 51 (3)). 


(But a half interest in the residue of the estate taken by 
the surviving spouse for life or absolutely, according to 
whether issue survive is not so diminished.) 

(2) Any beneficial interests acquired by any child or 
remoter issue under the will (but not those acquired by 
other relatives) must be brought into account. 


OF DISTRIBUTION 


4. (a) Illegitimate relationship is not recognised except 
on the intestacy of the mother leaving no legitimate child 
and on the intestacy of the child (Legitimacy Act, 1926, s. 9). 

(4) Where a child is legitimated by the subsequent marriage 
of his parents the general rule is that he is regarded as 
legitimate for the purposes of distribution of the estate of a 
person dying intestate after the date of legitimation 
(Legitimacy Act, 1920, ss. 3, 4). 


5. An adopted child is treated as the legitimate child of the 
adopter (and not the child of any other person) for purposes 
of distribution on a death intestate after the adoption order 
except as regards certain entailed property (Adoption Act, 
E950)'S. 13" (2)): 
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HERE AND THERE 


WHAT IS THE HOUSE OF LORDS ? 

THE upkeep of ivory towers in habitable condition being beyond 
the now modest potentialities of a judicial salary, the exotic 
flower of “judicial ignorance,’ which flourished in their 
sheltered temperature and was sometimes even deliberately 
exhibited to the world at large, has wilted and gone out of 
cultivation. No judge to-day is likely to ask: ‘‘ Who is 
Rita Hayworth?’’ Now that we are all supposed to be 
educated for democracy, nothing is deemed more shaming 
than a hint or suggestion that one’s out of the common touch ; 
that would be a manifestation of the mortal sin of 
“escapism.”’ I do not know whether the objects of this 
rather pathetic solicitude on the part of birds of another 
feather in our not yet altogether classless society take it as a 
compliment, but anyhow they rarely return it. The English- 
man, who once proverbially loved a Lord, now appears to 
regard him as a mythological creature whose habits and 
habitat need form no part of the serious curriculum of those 
up-to-the-minute State schools, to the upkeep of which the 
coronet-wearing classes have perforce contributed so 
extensively in the last few decades. This, at any rate, would 
appear to be the conclusion to be drawn from an experience 
recently related by Earl Jowitt. Having told a taxi-driver 
to take him to the House of Lords and noticing that he was 
approaching the entrance to the House of Commons instead, 
he said no, it was the House of Lords he wanted. ‘‘ Never heard 
of it,”’ replied that London taxi-driver, from which Earl Jowitt 
drew the moral that the sooner people do hear of it the better. 
Evidently he was fortunate not to find himself deposited at 
the other Lord’s, in St. John’s Wood. Obviously fhe sort of 
ignorance that was once judicial has taken wing and found 
a resting place in other breasts. It may be that the 
impoverished peerage can afford taxis so rarely that a 
knowledge of the exact location of their House is no longer an 
essential part of the training of a London cab-driver, It may 
be that that particular driver was a dreamy student of 
folklore, who pictured the Upper Chamber as a habitation 
not built with hands floating ethereally in some upper region 
of the air and peopled by fairy peers in the manner of 
“Tolanthe.’’ All the same, never even to have heard of the 
House of Lords (if one is to take that driver quite literally) 
remains something of an achievement. Any member of the 
legal profession who participated in an appeal to the House 
at the time before the hearings took place in Committee will 
remember seeing group after group of schoolchildren being 
shepherded into the Chamber for a couple of bewildered 
minutes and then out again to make room for more. No 
doubt the jaunt formed part (if only a minor part) of a 
valuable course of instruction on the nature of citizenship 
or something. Whatever they made of the assorted wigs 
they saw crowded behind the Bar, of the five old gentlemen 
isolated among the rows upon rows of empty benches, and of 
a two minutes fragment of an argument on Cases I and II of 
Schedule D or the construction of a bill of lading, one would 
have thought that the impression on the children would have 
been indelible if somewhat confused. And taxi-drivers were 
children once. 


TO PENETRATE THE PUBLIC 

PERHAPS a more precise impression might be produced by 
a more selective system. Specially privileged members of 
‘safety first’’ classes from the schools might have been 
brought in to hear the opinions delivered in Edwards v. 
Railway Executive {1952) 2 T.L.R. 237. At least they would 
have carried away the recollection that the House of Lords 
was the place where silly little boys who had got hurt trespassing 
on the railway line were told that they couldn’t after all have 
the £6,000 consolation money that some other gentlemen, 
sitting somewhere else in a smaller room, had felt inclined to 
give them. Or again, to penetrate the consciousness of the 
drinking classes, surely the public houses of the metropolis 
might have been invited to organise coach parties of their 
more serious customers to hear, the other day, one coroneted 
man of law, Lord Silkin, speaking in defence of the integrity 
of the brewers of England and another, Earl Jowitt, discussing 
the nature and quality of beer. They would have heard with 
sympathy that he does not drink much beer now, for it does 
not suit him, that in better days he always resisted the “ tie ’’ 
which might compel him to drink one sort of beer when he 
preferred another, that foreigners whom he had entertained 
invariably disliked our coffee, our bread and our beer, that 
he believed our draught beer could be better than it is, and 
that (though the knowledge would be of little personal use to 
him now) he would like to know where in England one could 
get a beer as good as Pilsner or Munich. If such debates did 
not fix the Upper Chamber in the consciousness of Englishmen 
one is at a loss to guess what could. 


PROROGATION SLIP 


Ir is always gratifying to the common man to see the rich, 
the learned, the great and the dignified proving their common 
humanity by some lapse into fallibility, to see a Cabinet 
Minister sitting on his hat, or the colonel’s horse bolting with 
him on parade. Accordingly it must have been with a deep 
interior satisfaction that every human being present in th 
Lords’ Chamber at the prorogation ceremony saw _ those 
two eminent jurists, the Lord Chancellor and the Speaker 
of the House of Commons, both new to the occasion, missing a 
beat in the fine orchestration of the occasion. The Lord 
Chancellor and the other Commissioners in scarlet and 
miniver were seated before the Throne. The Speaker and 
his party lined the Bar of the House. The Lord Chancellor 
had read Her Majesty’s message to its conclusion. Th« 
Speaker and his party bowed. The Commissioners doffed 
their three-cornered hats. The representatives of the 
Commons were in the act of retiring from the Chamber, when 
the Clerk of the Parliaments rose from his table, hastened to the 
Lord Chancellor and whispered a reminder which caused him 
to halt the withdrawal of the Speaker. The one thing that 
had been forgotten was the actual formula of prorogation. 
So the Commons returned, the due words were spoken, the 
ceremonial withdrawal was repeated and, with no more than 
a jolt, Constitutional government moved on. 
RICHARD ROE, 





BOURNEMOUTH DEVELOPMENT PLAN 

The above development plan was on 28th October, 1952, 
submitted to the Minister of Housing and Local Government for 
approval. It relates to land situated within the County Borough 
of Bournemouth. A certified copy of the plan as submitted for 
approval may be inspected from 9 a.m. to 5 p.m. (Saturdays 
9 a.m. to 1 p.m.) at the Town Hall, Bournemouth. Any objection 
or representation with reference to the plan may be sent in 
writing to the Secretary, the Ministry of Housing and Local 
Government, Whitehall, London, S.W.1, before 3lst January, 
1953, and should state the grounds on which it is made. Persons 
making an objection or representation may register their names 
and addresses with the Council of the County Borough of 
Bournemouth and will then be entitled to receive notice of the 
eventual approval of the plan. 


PLYMOUTH DEVELOPMENT PLAN 


The above development plan was on 29th September, 1952 
submitted to the Minister of Housing and Local Government for 
approval. It relates to all land situate within the City of 
Plymouth. A certified copy of the plan as submitted for approval 
may be inspected from 9.30 a.m. to 12.30 p.m, and 2.45 p.m. to 
5 p.m. (Saturdays 9.30 a.m. to 11.30 a.m.) at the offices of the 
City Engineer and Surveyor, Westwell Street, Plymouth. Any 
objection or representation with reference to the plan may be 
sent in writing to the Secretary, Ministry of Housing and Local 
Government, Whitehall, London, S.W.1, before 8th December, 
1952, and should state the grounds on which it is made. Persons 
making an objection or representation may register their names 
and addresses with the Plymouth Corporation, and will then be 
entitled to receive notice of the eventual approval of the plan. 
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THE OFFICIOUS OFFENDER 


LUCKILY for the dignity of the criminal law the English seem 
to be an untrained people who seldom, when they have 
committed a crime, officiously give themselves up, confess all 
and more in a back room at police headquarters, or insist on 
the maximum period of expiation allowed by statute. They 
dodge ; and it must be supposed that criminal lawyers who 
take a pride in their work prefer them to do so. Even the 
ablest sausage machine would be nonplussed if constantly fed 
with the already finished article. 

But when, in addition to inserting itself impertinently into 
the machinery, the sausage openly jeers at the apparatus for 
not having caught it before—then, certainly, the foolhardy 
comestible may expect to be chopped up into little bits if it 
can be managed. Such an event took place the other day in 
Hagen, Germany, when Josef Lewandowski, jumping up from 
his seat in court, shouted: ‘“‘ You're wasting your time, 
judge. I did the robbery.”’ ‘‘ The defendant was discharged,”’ 
adds the report, “‘ and Lewandowski was promptly arrested.”’ 
I'll bet he was. 

Tact was possibly not Josef Lewandowski’s strong suit, but 
it may have been one of the intentions of James Henry Ston 
when, admitting the theft of articles worth £176 and fifteen 
other offences, he declared to the chairman of quarter sessions 
at Bodmin recently: “I feel I am really wanted in prison.”’ 
Many men have felt this, but few have been so apparently 
ready to gratify the innocent wishes of the authorities with so 
good a grace. 

It developed that he is a painter and also a poet, and that 
he has solved, ten times in all, the problem of the artist's 
status In modern society. “‘In prison I find I can lead a 
different life,’ he said. ‘“‘I have no temptations and I can 
do the things I want to do. I can go to evening classes and 
the governor gives me the materials with which to paint.”’ 
The chairman agreed to release him from temptation for two 
years. ‘‘ It seems you have a rosy view of prison,’’ he said. 
“We have done our best for you.”’ 

Such geniality is remarkable when it is considered how 
irritated the forces of law and order, if human, must generally 


NOTES OF CASES 


QUEEN’S BENCH DIVISION 
CHILD BORN IN GIBRALTAR 
RESIDENT 


R. v. Wilson and Others ; ex parte Pereira 


BASTARDY : TO LOCAL 


Lord Goddard, C.J., Finnemore and McNair, J J. 


Sth October, 1952 
Application for order of mandamus. 


A bastard child was born in Gibraltar to the applicant, who 
was a British subject domiciled and resident there. After coming 
to England, she applied to a magistrate for a bastardy summon 
against A, an Englishman. The magistrate held that, in view of 
R. v. Blane (1849), 13 O.B. 769, and O'Dea v. Tetau (1951) 1 W.B. 
184+, he had no jurisdiction. The applicant then applied for 
mandamus. 

Lorp Gopparp, C.J., said that the authorities on which the 
magistrate had relied justified his decision. The Maintenance Orders 
Act, 1950, had been passed shortly after the decision in O'Dea v. 
Tetau, supra, and provided that the jurisdiction in bastardy 
of a court in the United Kingdom should be exercisable although 
the birth took place in another part of the United Kingdom ; but 
that Act was concerned only with the enforcement of ordei 
made in one of the three United Kingdom jurisdictions in one 
of the other jurisdictions ; the Act did not alter the law. O’Dea 
v. Tetau applied, was not the 
nationality of the parties, but the fact that the child was born 
out of England in another jurisdiction, and that the mother 
was domiciled at the time of birth in that jurisdiction. PR. v. 
Humphrys ; ex parte Ward (1914) 3 K.B. 1237 conflicted to 
some extent with O’Dea v. Tetau, but that concerned a 


because the vatio decidendi 


case 


feel on being advised that the criminal enjoys the gaol. Yet 
it remains a superstition of p ople who surrender themselves 


to the police confess or otherwise take the wind ou Ot 


society's sails that the authorities are going to clap tl on 
the back for it, and perhaps turn away to hide the siler ir. 
That this is the view of even the taxpayer who provid 
comforts so earnestly striven for is shown by, for 

the number of films made in which precisely thes 

occur. Everybody knows the scene in which, after 

reels of desperate and murderous flight, the feloniou ro 
and heroine are finally cornered by the police. What 

The hero waves a white flag from th indow, t 
tendent advances and says a few kind, sorrowh d 
sobs reverently outside the door while t] uy 

and departs with his hand on the boy’s should lhis 
although he has 14,000 Irish policemen in t! rounds and 
the audien s already seen, from the expression 

faces as they dragged the howitzers into posit 

white flag to them would be as a red rag to a bull and 

any heroine wishing to warm her nefarious boy | l up 
with a last embrace at that juncture would 0 
competition from the flamethrowers. 

Mhere is probably no cure for this attitude in { 
consideration of what their own feelings would b 
liberties were taken in their particular profession m D. 
Doctors, for instance, if prospective patients looked ( 
their health as sternly as they look after their money; 
journalists, if politicians were as blamel as n iper 
proprietors ; trade union moguls, if employers gt d Ke 
claims immediately—would they like it? Fortun fo 
them it can hardly happen here: England’ 
statesmen and valetudinarians are perhaps even | 
trained than her criminals. The | is by no m O 
profession in which, if everyone began beha 
ought to beha both busi and dignity 
decided turn for the worse. 

Rk. | 
domiciled Englishwoman who went abroad 
child and returned at once afterward 

I McNate, JJ., agt ) 

A PPEARANCI D. H. W. Vowd R.W.E / 

T. D. Jon Co., for George ¢ he W Bu 

{Reported by F. R. Dymonp, Esq., Barrister-at-Law 
MOTOR CAR: TRAILER LADEN WITH GOODS: 
WHETHER ON * GOODS VEHICLI 
James v. Davies 
Lord Goddard, C.J., Finn I | 
21st October, 1952 

Cast ted by Pembroke just 

The defer it drove a Land Rov Cal ) ] 
a trailer containing potato tray H 

oods vehicle for the conveyance 0 wds w 
the rate of duty appropriate to a goods vel r 
Excise) Act, 1949, provides by s. 27 ‘‘ ‘ Goo 
mechanically proy Hed vehicle .. mstrus 
use and used for the conveyance of 
description, whether in the course of trade or I} 
jl ; found that the vehicle was « 
goods, but that there was no « 

he conveyance of goods, 
pr itor a d. 

J Dp Gopp », C.J., said tha eca 
Cari e Six-l levs, Ltd. ! 1949 \ | I 
the vehicle as being used conve 
nother, 1t 1 not latte iether the ] 

‘hicle itself or in a trailer. If the justi ire 
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removers could move furniture in huge pantechnicon trailers 
drawn by an empty vehicle without paying the heavier rate of 
duty. The case must go back with an intimation that the offence 
was proved. 
FINNEMORE and McNair, JJ., 
APPEARANCES: J. P. Ashworth 
Skelhorn (A. J. A. Hanhart). 
{Reported by F. R. Dymonp, Esq., Barrister-at-Law.] 


agreed. Appeal allowed. 
Treasury Solicitor); N. Jf. 


AFFILIATION ORDER SOUGHT AGAINST 
HUSBAND 
Mooney v. Mooney 
Lord Goddard, C.J., Finnemore and McNair, JJ. 
24th October, 1952 


PBASTARDY : 


Case stated by Lancashire justices. 
when a married woman, gave birth to a child 


The appellant, 
Shortly afterwards, she obtained a 


by the respondent in 1948. 
decree of divorce against her husband, and married the respondent. 
She left him in 1951, and made an application for maintenance 
which failed ; her husband was willing to have her back and to 
maintain the child, but the appellant refused to return. She 
then applied for an affiliation order against her husband, which 
was dismissed by the justices, who were of opinion that she was 


not a single woman’’ within the meaning of s. 3 of the 
sastardy Laws Amendment Act, 1872 
Lorp Gopparp, C.J., said that the courts had gone so far as 


to construe the Act in favour of a married woman whose husband 
reason of desertion or war 
ervice. In TVaylov v. Parry (1951) 2 K.B. 442 it had been held 
that the National Assistance Act, 1948, had not altered the 
existing law. A line of authorities showed that a married woman, 
when separated from her husband through no fault of her own, 
garded as single as against a third party ; but there 
which decided that a wife could be so regarded as 
would be anomalous to decide the 
who had separated herself 
The justices’ conclusion was 


was absent against her will, e.g., by 


could be re 
Wa no case 
against her own husband. It 
matter in favour of the appellant, 
from her husband by her own act. 
right. 

FINNEMORE and McNair, JJ., agreed. Appeal dismissed. 

APPEARANCES: D. G. Homfray-Davies (Dubovie, Freeman and 
Co., for A. D. Abrahamson, Liverpool 


Reported by F. R. Dymonp, Esq., Barrister-at-Law.]} 


PROBATE, DIVORCE AND ADMIRALTY DIVISION 


HUSBAND AND WIFE: PRACTICE: APPLICATION FOR 
REHEARING: AFFIDAVIT OF MERITS 
Middleton v. Middleton 


Lord Merriman, P., and Davies, J. 6th October, 1952 


Application for a rehearing. 

During the course of an application to the Divisional Court 
under r. 36 of the Matrimonial Causes Rules, 1950, a wife, against 
whom a decree nisi of divorce on the grounds of desertion had 
been granted, alleged in her affidavit in support of the application 
that she had been driven from home by the husband’s conduct ; 
but she gave no details of that conduct. (The facts are otherwise 
immaterial to this report.) 

Lorp MERRIMAN, P., said that it should be understood that 
there should be something in the nature of an affidavit of merits 
in support of such an application. It was immaterial whether 
all the allegations on which the party relied were set out in the 
affidavit itself or were set out by exhibiting the proposed 
pleadings. The substance of the matter was that it should be 
brought to the mind of the Divisional Court what the party 
wished to lay before it in spite of having previously stood by and 
allowed everything to go by default. 

Application allowed. 

APPEARANCES: Tvevoy Reeve (L. H. Whitlamsmith, Law 
Society Divorce Department); H. H. Harris (H. E. Thomas & Co.). 
{Reported by Joun B. Garpner, Esq., Barrister-at-Law.] 

HUSBAND AND WIFE: EVIDENCE: ADULTERY 
England v. England 


Lord Merriman, P., and Davies, J. 14th October, 1952 
Appeal to the Divisional Court. 
A wife was granted an order for maintenance on the ground 
of desertion in July, 1946. In August, 1951, she became friendly 


with one George Morecroft and from that time onwards Morecroft 


SOLICITORS’ 





November 8, 1952 


JOURNAL 


visited the room in the lodging house in which she lived and often 
stayed till late at night. On 11th June, 1952, the husband applied 
to the justices for the petty sessional division of Gore for the 
order to be discharged on the grounds of adultery, alleging that 
on two specific occasions, namely 6th April, 1952, and 20th April, 
1952, Morecroft had spent the night in the wife’s room. Both 
the wife and Morecroft gave evidence. They admitted that 
Morecroft had frequently visited the wife in her room and that 
they had spent the night there on 20th April, 1952, but said that 
the wife was ill and that Morecroft had looked after her. They 
denied that they had spent the night of 6th April, 1952, together. 
They further said that they wished to get married as soonas they were 
able to do so and, although the possibility of committing adultery 
had been discussed on occasions, they had agreed that there 
should be no sexual intercourse until they could marry. They 
denied that they had ever committed adultery. The justices 
found that the couple had spent the night together on 20th April, 
1952, that Morecroft had been a frequent visitor, that the couple 
were in love. They considered the demeanour of the couple open 
and truthful and held that although the couple had_ been 
exceedingly indiscreet, they had not committed adultery. 

The husband appealed. 

Lord MeErRIMAN, P., said that there was that a 
combination of inclination and opportunity had existed on many 
occasions. It had been contended that the fact that the two 
had been alone together and were attracted to each other raised 
an irrebuttable presumption of adultery or, to put it in another 
way, that they were in effect estopped from denying adultery, 
or alternatively, must be deemed to have committed adultery. 
isolated passages in Woolf v. Woolf (1931) P. 134 
supported the view that from evidence such as that 
night of 20th April, 1952, the inference of adultery 
That to be distinguished. The 
had spent two nights at a hotel with an unnamed 
woman ; but the court had been satisfied that no question of 
collusion or connivance had arisen. In those circumstances 
the Court of Appeal had held that, in the absence of any defence 
that adultery had been committed ought 


evidence 


There were 
which 
concerning th 
“must be drawn.”’ 
husband 


CaSC Was 


or fraud, the inference 
to be drawn. 

Although the conjunction of evide 
and opportunity formed a very strong prima facie case, that was 
quite another matter from saying that it gave rise to an irrebut 
table presumption or estoppel. The appeal should be dismissed. 

Daviks, J., concurring, said that ther no rule of law 
that in spite of a denial of adultery the court was bound to find it 
in circumstances such as these. 

Appeal dismissed. 

APPEARANCES: S. Seuffert (Ferris Roberts, Thomas and Reed) 
Ellison Rich (Wegg-Prosser & Co.). 


[Reported by Joun B. Garpner, Esq., Barrister-at-Law.] 
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PRACTICE NOTE 
HUSBAND AND WIFE: PRACTICE: PLEADING 
* PREVIOUS PROCEEDINGS ” 
Karminski, J. 15th October, 1952 

During the hearing of a wife’s defended petition for divorce 
on the ground of cruelty it appeared that in 1946 the wife had 
issued a summons on the ground of persistent cruelty but that 
it had been withdrawn, in view of the husband’s promise to 
behave better, before adjudication. No reference was made 
to that summons in the petition nor, indeed, in the husband’s 
instructions. 

IXARMINSKI, J., said that the issue of a summons, even though 
withdrawn before adjudication, was a “ proceeding ’’ within,the 
meaning of r. 4 (1) (hk) of the Matrimonial Causes Rules, 1950, 
and as such should be pleaded in the petition. 

[Reported by Joun B. Garpner, Esq., Barrister-at-Law.] 





PRACTICE NOTE 
HUSBAND AND WIFE: JUSTICES: 
REASONS ON APPEAL 
The Divisional Court (Lord Merriman, P., and Davies, J.), 
ordering the rehearing by justices of certain summonses, said that 
it was the duty of a clerk to the justices under r. 71 (3) of the 
Matrimonial Causes Rules, 1950, to supply the court with state- 
ments of the justices’ reasons together with an intelligible note 
of the proceedings. Failure to do so amounted to a dereliction of 
duty on the part of the justices and their clerk. Attention was 
drawn to the general observations on the matter in Sullivan v. 
Sullivan [1947| P. 50, at p. 51. 
Reported by Jonn B. Garpner, Esq., Barrister-at-Law 
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The following Bills received Assent on 


30th October :— 


Agriculture (Calf Subsidies). 
Agriculture (Poisonous Substances). 
Cinematograph. 

Cockfighting. 

Defamation. 

Hamilton Burgh Order Confirmation. 
Housing (Scotland). 

Insurance Contracts (War Settlement). 
Intestates’ Estates. 

Irish Sailors and Soldiers Land Trust. 
Lerwick Harbour Order Confirmation. 
Licensed Premises in New Towns. 
Marine and Aviation Insurance (War Risks). 
Prisons (Scotland). 

Rochester Corporation. 

Visiting Forces. 


HOUSE OF LORDS 
QUESTIONS 
CRIMINAL LAW AND INSANITY 


The Lorp CHANCELLOR said that the problem of insanity and 
the criminal law had been under examination by the Royal 
Commission on Capital Punishment appointed in 1949. The 
Government expected that the Commission would include 
observations on the problem in the report which was expected 
within the next few months. In these circumstances they did 
not consider there was any occasion for appointing a new Royal 
Commission to examine the problem of insanity and the criminal 
law. [29th October. 


HOUSE OF COMMONS 
A. DEBATES 


On consideration by the Commons of the Lords’ amendments to 
the Defamation Bill, Sir PATRICK SPENs disagreed with one of 
their lordships’ amendments to cl. 11 (Agreements: for indemnity). 
As drafted the clause had been limited to cases where a person did 
not know that the matter was defamatory, i.e., where libel was 
committed by accident, as it were. Now the clause would allow 
an indemnity to stand even though a person knew that he was 
going to publish defamatory matter, provided he could show 
that there was some reasonable ground for believing that there 
was a good defence to the action. Mr. N. H. LEVER said he 
believed the clause to be no more than declaratory of the law as 
it stood. Some doubts had been expressed, but all that the clause 
did was to allow people to secure indemnity against actions for 
defamation and to ensure that the indemnity should not be 
voided as unlawful merely because the publisher knew that 
what he was about to publish was defamatory, if he had reasonable 
ground for supposing that he had a good defence. The person 
libelled would, in fact, gain, because the clause made sure that the 
insurance policy was valid. Mr. SyDNEY SILVERMAN said the 
clause was not at all like one which validated third party motor 
car insurance policies. It would cover deliberate, not merely 
accidental, libels. The Lords’ amendment was agreed to. 

A Lords’ amendment to the Schedule to the Bill extending 
qualified privilege to fair and accurate reports, published without 
malice and in the public interest, of proceedings in foreign 
parliaments was supported by Mr. LEVER. The question was, 
were British newspapers to be prevented from reporting such 
proceedings because they might contain libellous matter ? 
Sir LyNN UNGOED-THOMAS opposed the amendment. Why 
should a British subject defamed abroad have no remedy against 
British newspapers which repeated the defamation ? Why 
should newspapers alone have this peculiar privilege—which 
would not extend to books ? Why should a foreign legislature 
enjoy privileges not enjoyed by, say, the London County Council, 
as to publication of its proceedings in this country? The 
motion of agreement with the Lords’ amendment was negatived. 

[24th October. 
B. QUESTIONS 


DEVELOPMENT CHARGE (PAYMENTS) 


Mr. Boyp-CarRPENTER stated that up to 17th October, 1952, 
£12,258,000 had been paid in cash by way of development charges 
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and a further 47,235,000 had been set off against claims on the 
£300 million. (24th October. 
Court PAYMENTS (INVESTMENTS) 

The ATTORNEY-GENERAL stated that the investment of moneyS 
paid into court was in general governed by Rules of Court. The 
practice in the different divisions of the High Court varied, but 
where any choice of investment was permitted by the rules it was 
the practice to accept the advice of the solicitors to the parties. 

27th October. 
Civi_ Actions (WAITING Lists) 

Mr. MARLOWE asked the Attorney-General whether he was 
aware that there were some 1,300 long non-jury actions and 
400 short non-jury actions awaiting trial in the High Court of 
Justice, Queen’s Bench Division, in London ; that owing to the 
heavy lists in the assize courts there were on an average only 
three judges available to deal with these cases at present, and 
that prolonged delay for litigants was inevitable unless prompt 
action were taken ; and what steps were proposed to remedy this 
situation. The ATTORNEY-GENERAL said there was invariably 
a large number of non-jury trials awaiting trial in London at 
this time of the year owing to the number of cases set down for 
hearing during the Long Vacation and the judicial time occupied 
in sittings of the Court of Criminal Appeal and the Divisional Court. 
In addition, it was necessary this year for two judges who would 
have been available in London to go to Liverpool to dispose of 
the civil actions awaiting trial there. It was hoped, however, 
there there would be at least four or five judges available to deal 
with the non-jury cases in London for the remainder of the present 
term, and that there would be a considerable reduction in the lists 
by the end of the term. The Lord Chancellor was, however, 
keeping the matter under review. 

When Mr. MARLOWE pointed out in a further question that 
there were some 1,000 civil actions awaiting trial in Liverpool, 
Leeds, Manchester and Birmingham, and asked whether sufficient 
commissioners would be appointed or other steps taken to ensure 
that the long delays now affecting litigation were reduced, Sir 
LIONEL HEALD said he was aware of the serious delay in some towns 
in dealing with civil actions owing to the demands which the 
increase in crime made on the time of Her Majesty’s judges. 
The Lord Chancellor was carefully considering what steps could 
be taken to remedy this state of affairs. 27th October. 


LEGAL AID AND ADVICE ACT (OPERATION) 

Major Hicks-BEacH asked the Home Secretary when he 
proposed to implement the provisions of s. 21 of the Legal Aid 
and Advice Act, 1949, having regard to the principle of allowing 
fair remuneration for work done. Sir DAvip MAXWELL FYFE 
replied that he was not yet in a position td make any statement 
in this matter. (29th October. 


OwNER-OccuPIED Houses (TAXATION) 

Mr. Boyp-CARPENTER Stated that the question of taxation of 
owner-occupied houses was before the Royal Commission on 
Income Tax and he could make no statement on a request that 
they should be released from taxation until he received the report 
of the Royal Commission. {30th October. 

STATUTORY INSTRUMENTS 
Air Navigation (General) (Fourth Amendment) Regulations, 1952. 

(S.I. 1952 No. 1866.) 

Air Navigation (Third Amendment) Order, 1952. 

No. 1858.) 6d. 

Census of Production (1953) (Returns and Exempted Persons) 

Order, 1952. (S.I. 1952 No. 1845.) 

Civil Defence (Designation of the Minister of Transport) Order, 

1952. (S.I. 1952 No. 1859.) 

Coal Mines (Shallow Workings and Dangerous Deposits) General 

Regulations, 1952. (S.I. 1952 No. 1847.) 5d. 

Coal Mines (Surveyors and Plans) General Regulations, 1952. 

(S.I. 1952 No. 1846.) 6d. 

Companies Liquidation Account (Interest) Order, 1952. (S.I. 1952 

No. 1864.) See p. 718, ante. 

Companies Winding Up (Floating Charges) (Interest) Order, 1952. 

(S.I. 1952 No. 1865.) See p. 718, ante. 
Dangerous Drugs Act (Relaxation) Order, 

No. 1861.) 


(S.I. 1952 


1952. (S.I. 1952 
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Excess Profits Levy Regulations, 1952. (S.I. 1952 No. 1844.) 5d. 

Food (Licensing of Wholesalers) (Amendment) Order, 1952. 
(S.I. 1952 No. 1882.) 

King’s Lynn—Sleaford—Newark Trunk Road (East Heckington 
Diversion) Order, 1952. (S.I. 1952 No. 1875.) 

London Traffic (Prescribed Routes) (No. 21) Regulations, 1952. 
(S.I. 1952 No. 1873.) 

Marriage (Authorised Persons) Regulations, 1952. 
No. 1869.) 6d. 

Merchant Shipping (Foreign Deserters) (Kingdom of Sweden) 
(Revocation) Order, 1952. (S.I. 1952 No. 1856.) 

Merchant Shipping (Safety Convention) (Israel) Order, 1952. 
(S.I. 1952 No. 1857.) 

Metropolitan Police Courts (Domestic Proceedings) Order, 1952. 
(S.I. 1952 No. 1860.) 

Milk (Special Designations) 
(S.I. 1952 No. 1863.) 

Non-Contentious Probate Rules, 
(L.11).) 
Rules 31 of the Principal Registry Rules and 37 of the District 

Registry Rules (relating to grants of administration under s. 73 


(S.I. 1952 


(Specified Areas) Order, 1952. 


1952. (S.I. 1952 No. 1878 


of the Court of Probate Act, 1857) are revoked as from 
27th October, 1952. 
Nyasaland Protectorate Maritime Order in Council, 1952. 


(S.I. 1952 No. 1863.) 5d. 
Old Metal Dealers (No. 7) Order, 1952. (S.I. 1952 No. 1886.) 
Retention of Cables and Main under and over Highways (East 
Riding of Yorkshire) (No. 1) Order, 1952. (S.I. 1952 No. 1850.) 
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Retention of Cables, Main and Pipe under Highway (Middlesex) 

(No. 1) Order, 1952. (S.I. 1952 No. 1852.) 

Retention of Pipe under Highway (Wiltshire) (No. 2) Order, 

1952. (S.I. 1952 No. 1851.) 

Shops (Revocation of Winter Closing Provisions) Order, 1952. 

(S.I. 1952 No. 1862.) 

Stopping up of Highways (Bedfordshire) (No. 4) Order, 1952. 

(S.I. 1952 No. 1840.) 

Stopping up of Highways (Bedfordshire) (No. 5) Order, 1952. 

(S.I. 1952 No. 1855.) 

Stopping up of Highways (Brecknockshire) (No. 1) Order, 1952. 

(S.I. 1952 No. 1853.) 

Stopping up of Highways (Hampshire) (No. 

(S.I. 1952 No. 1839.) 

Stopping up of Highways (Kingston-upon-Hull) (No. 1) Order, 

1952. (S.I. 1952 No. 1842.) 

Stopping up of Highways (Leeds) (No. 2) Order, 1952. 

No. 1841.) 

Stopping up of Highways (West Riding of Yorkshire) (No. 3) 

Order, 1952. (S.I. 1952 No. 1854.) 
Wild Birds Protection (Denbigh) 

No. 1870.) 

Winchester—Preston Trunk Road (Pack Saddle Railway Bridge, 

Euxton, Diversion) Order, 1952. (S.I. 1952 No. 1874.) 

[Any of the above may be obtained from the Government 
Sales Department, The Solicitors’ Law Stationery Society, Ltd., 
102-103 Fetter Lane, E.C.4. The price in each case, unless 
otherwise stated, is 4d., post free. 


5) Order, 1952. 


(S.1. 1952 


1952. (S.I. 1952 


Order, 


BOOKS RECEIVED 


By James S. HEATON, 
pp. xxiv and (with Index) 234. 
20s. net. 


Incorporated 
London : 


Profits Tax Manual. 
Accountant. 1952. 
Jordan & Sons, Ltd. 


Fourth Copyright Law Symposium. The Nathan Burkan 
Memorial Competition. 1952. pp. xviiand 179. New York: 
American Society of Composers, Authors and Publishers. 


Questions on Banking Practice. Ninth Edition. 1952. 
pp. (with Index) 447. London: The Institute of Bankers. 
To members of the Institute, 12s. 6d. net. To non-members, 
21s, net. 


The Lawyer’s Remembrancer and Pocket Book. By ARTHUR 
PowELL, K.C. Revised and edited for the year 1953 by 


J. W. Wuittock, M.A., LL.B., assisted by S. H. W. 
PARTRIDGE, M.A. 1952. pp. 322 plus diary. London: 
Butterworth & Co. (Publishers), Ltd. 13s. 6d. net. 


Butterworth’s Costs. First Supplement. Edited by B. P- 
TreaGus, Principal Clerk, Supreme Court Taxing Office, and 
H. J. C. Rainpirp, of the Supreme Court Taxing Office. 


1952. pp. xv and 129. London: Butterworth & Co. 
(Publishers), Ltd. 12s. 6d. net. 
Professional People. By Roy Lewis and ANGus MAuUDE. 1952. 


pp. vii and (with Index) 284. London: Phoenix House, Ltd. 
18s. net. 

Risks and Rights in Publishing, 
Pictures, Advertising and the Theatre. 
1952. pp. xviii and (with Index) 385. 
Allen & Unwin, Ltd. 35s. net. 

Costs in Respect of Common Form Probate Business in the 
Probate, Divorce and Admiralty Division of the High Court 
of Justice. By SAMUEL FREEMAN, Retired Solicitor. 1952. 
pp. iv and (with Index) 85. Halifax: Edward Mortimer, 
Ltd. 25s. net. 


Television, Radio, Motion 
By SAMUEL SPRING. 
London: George 


REVIEWS / 


“Current Law” Income Tax Acts Service [Citas]. 
Volume Two. Profits Tax and Excess Profits Levy. 
Editors: DEsMoND MILLER, Barrister-at-Law, and 
H. Major ALLEN, Barrister-at-Law. 1952. London: 
Sweet & Maxwell, Ltd. ; Stevens & Sons, Ltd. Edinburgh : 
W. Green & Son, Ltd. Available to CLiTAs subscribers 
at {2 12s. 6d. (not sold separately). 

The appearance of this volume is welcome. The law 
relating to the profits tax is now contained in some twenty-one 
Acts of Parliament, and this, so far as we are aware, is the 
first work to cover in a systematic and orderly manner the 
whole of this legislation. The treatment in general follows 
the scheme of the first volume of Critas dealing with income 
tax, each section being followed by a reference to relevant 
provisions, a commentary and a reference to relevant 
authorities, the last being here dealt with as a separate matter 
and not included in the commentary. In general the 
authorities are dealt with at greater length than in the first 
volume, thus increasing the value of the work to those 
practitioners who have not the specialised law reports imme- 
diately available. The cross-referencing is very complete 
and renders the pursuit of any point through the Acts as 
simple as, in the circumstances, is possible. The important 
Fourth Schedule to the Finance Act, 1937, dealing with the 


computation of profits, is treated at considerable length with a 
copious citation and analysis of authorities. 

The excess profits levy is necessarily treated at less length, 
but the commentary is clear, and there are useful references 
to the excess profits tax legislation and the cases decided 
thereunder. 


Register of Surveyors, Land Agents, Auctioneers and 
Estate Agents. 1952. London: Thomas Skinner & Co. 
(Publishers), Ltd. £2, post free. 

This volume contains a combined register of members 
of the Royal Institution of Chartered Surveyors, the Land 
Agents’ Society, the Chartered Auctioneers’ and Estate 
Agents’ Institute and the Incorporated Society of Auctioneers 
and Landed Property Agents, a “ town register ”’ in which 
firms whose partners are members of these institutions are 
collated under the towns or districts in which they practice, 
and a great deal of other information valuable to persons 
concerned in the surveying, valuation, management, sale, 
leasing and purchase of property. Reference to any particular 
section of the book is greatly facilitated by a thumb-index. 
In the chapter of statistical information the stamp duty 
rates given are those in force before the Finance Act, 1952, 
reduced the rates for small conveyances, etc. 
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POINTS IN PRACTICE 


Questions from solicitors who are REGISTERED ANNUAL SUBSCRIBERS are answered without charge, on the understanding that neither the Proprietors nor the Editor, nor 
any member of the staff, are responsible for the correctness of the replies given or for any steps taken in consequence thereof. All questions must be typewritten (in duplicate), addressed 
to the Editorial Department, 102-103 Fetter Lane, E.C.4, and contain the name and address of the subscriber, and a stamped addressed envelope. 


Settled Land—Lirre-TENANT RECEIVING RENTS BEFORE 1926 
—No WRITTEN ASSENT—VESTING OF LEGAL ESTATE 

Q. By his will of 1905, A, after appointing his wife B and his 
son C executors and trustees, devised Blackacre to B for life 
and after her death to C absolutely. A died in November, 1914, 
and probate was granted to his executors B and C in December, 
1914, the estate being sworn at approximately £1,400 gross. 
B (the life tenant) died in 1928, no vesting assent having ever 
been executed. C, after the death of B, enjoyed the rents and 
profits of Blackacre until 1947, when he sold it to D and conveyed 
in the dual capacity of personal representative of A and beneficial 
owner. We are acting for a purchaser from D, and have raised 
the point with them that, as a period of slightly over eleven years 
had elapsed from the date of grant of probate of the will of A 
until the coming into force of the Law of Property Act, 1925, 
there must have been an implied assent before 1926 vesting the 
legal estate in the trustees. If that was so, on Ist January, 1926, 
the legal estate would have vested in B as tenant for life, in 
which event on the death of B in 1928 the legal estate vested in 
hey general personal representative, who should then have 
executed an assent in favour of C. The vendor’s solicitors 
contend that, in view of the statement in the conveyance by 
C to D that “ no assent or assignment in respect of a legal estate 
had been made,’’ it is not open to us to infer an implied assent 
prior to 1926, even in view of the lapse of time, and if there was 
no assent before Ist January, 1926, then B and C were still 
personal representatives and as such the property remained 
vested in them by virtue of para. 1 (7) and para. 2 (1) of Sched. II 
to the Settled Land Act, 1925. Therefore it was quite in order 
for C to sell, as he in fact did, as surviving personal representative 
of A. 

A. If it can be established as a fact that B was in receipt of 
the rents and profits of Blackacre from a date shortly after the 
death of A until her death in 1928, we do not consider that it 
was open to C to state in 1947 that there had been no previous 
assent. Before 1926 the assent by B and C in their own favour 
as trustees was not required to have been in writing and the 
receipt by a life tenant of the rents and profits for a period of 
ten years was, in Wise v. Whitburn [1924) 1 Ch. 460, held beyond 
doubt to be evidence of an assent in favour of the tenant for life. 
Lapse of time would not perhaps be sufficient, for B and C could 
have been receiving the rents as personal representatives, but if 
B was herself receiving the rents and retaining them beneficially 
an assent in her favour would appear to be the only reasonable 
explanation. ‘This being the case, the legal estate would, as our 
subscribers suggest, have vested in the personal representative of 
B on her death in 1928 and paras. 1 (7) and 2 (1) of Sched. II 
to the Settled Land Act, 1925, would have had no application. 
In that event there should now be a confirmatory conveyance to 
B’s personal representative in favour of the vendor so as to get 
in the outstanding legal estate. If, however, it is not in evidence 
that B received the rents as tenant for life (as it was in Wise v. 
Whitburn, supra), we consider that a purchaser would be entitled 
to rely upon C’s statement that there had been no previous 
assent and accept title from him. 


Purchase in Name of Another—DEATH OF ESTATE OWNER 
INTESTATE—VESTING LEGAL EsTaATE IN EQUITABLE OWNER 
Q. X, a spinster, died recently intestate possessed of only 
a few pounds in the Savings Bank. She had four brothers, 
A, B,C and D. Disa builder, and about ten years ago he bought 
a plot of land but put it in X’s name, and built a house on it and 
allowed X to live there rent-free until the date of her death. 
The other brothers freely acknowledge that X held the property 
as nominee for D, who had given her verbal leave and licence 
to dwell there ; they make no claim whatsoever to the property, 
and they have signed a declaration to that effect. It is proposed 
that A and B take out letters of administration to the estate of 
X and thereupon sign an assent under their hands vesting the 
property in D. Will this be effective to transfer the legal estate 
to D so that he can show a good marketable title to the property ? 
A. As X quite clearly held the land upon trust for D we are a 
little doubtful whether an assent would be an effective means 
of vesting the legal estate in him. The only power of admini- 
strators to assent is that contained in s. 36 (1) of the 


Administration of Estates Act, 1925, which requires the assentee 
to be entitled ‘“‘ by devise, bequest, devolution, appropriation 
or otherwise,’’ and the word “ otherwise’’ may have to be 
construed ejusdem generis with what has gone immediately 
before. For this reason we consider that the better course 
would be for the personal representatives of X to appoint them- 
selves trustees and to convey the land to D in execution of 
the trust upon which X held the same. The appointment and 
conveyance can be in the same deed, which should recite the 
circumstances as set forth in the question and will attract stamp 
duty of #1. While, legally, there is probably no need for more 
than one administrator, we think a purchaser would be happier 
if A, B and C took the grant and vested the legal estate in D, 
owing to the estoppel which would be raised against any future 
claim to a beneficial interest. 


Tenancy in Common—TRANSITIONAL PROVISIONS—LEGAL 
EsTATE IN PuBLic TRUSTEE—‘ INTERESTED IN MORE THAN AN 
UNDIVIDED HALF OF THE LAND OR THE INCOME THEREO! 

AGGREGATION OF INTERESTS IN POSSESSION AND REVERSION 

Q. In 1902 property was conveyed to A and B as tenants in 
common in equal shares. A died in 1923 and by his will left 
all his property to his trustees D, C and B upon trust for B and 
C for their joint lives and then upon trust for the survivor for 
life. After the death of the survivor of B and C the property 
was to be held on trust for B, C, D, E and F in shares absolutely. 
B died in 1951, having by her will appointed C, D and E executors, 
who have all proved and who are all still alive. B’s property 
was left upon trust for C absolutely. Presumably this case fell 
within the provisions of the Law of Property Act, 1925, Sched. I, 
Pt. IV, para. 1 (4). The Public Trustee has not been requested 
to act and it is now desired to deal with the property. (a) Can C, 
who is the surviving tenant for life under the will of A, one of the 
beneficiaries under the will of A, and the sole beneficiary under 
the will of B, make an appointment of trustees and vest the 
property in them? (4) Alternatively can B’s personal represen- 
tatives make such an appointment of trustees? (c) Or can B’s 
personal representatives make title to the property as personal 
representatives of B without any further documents being 
prepared ? 

A. We agree with our subscriber that the appropriate 
transitional provisions are those contained in the Law of Property 
Act, 1925, Sched. I, Pt. IV, para. 1 (4). The fact that one of the 
original undivided shares was held upon trust for life interests 
with remainders over does not prevent the application of the 
paragraph (Ie Higgs’ and May's Contract {[1927| 2 Ch. 249 
Re Hayward ; Merson v. Hayward (1928 CH. 367). The previous 
sub-paragraphs do not apply because of the division of the 
entirety between B’s beneficial interest and the representative 
interests of A’s trustees. (a) We consider that C can appoint 
new trustees in place of the Public Trustee in pursuance of 
proviso (iii) to sub-para. (4)... As surviving tenant for life-under the 
will of A, he is interested in the income of one half of the land and 
by his beneficial interest under B’s will he is interested absolutely 
in the other half of the land or, more accurately, in the income 
until sale thereof under the statutory trusts. This is assuming 
that B’s executors have assented to the bequest in C’s favour, 
for, until this is done, C’s right to any interest in the income of the 
land under B’s will is inchoate. If there is no assent, the position 
is less clear. If C’s life interest and his interest in remainder, 
both derived under A’s will, can be aggregated for this purpose, C 
would be entitled to “‘ more than an undivided half of the land or 
the income thereof ’’ and entitled to appoint. We are, however, 
of the opinion that the true construction of these words requires 
them to be regarded as alternatives, and that, to qualify, C’s 
interest must be in more than half the income or more than half 
the land—the latter referring to the position before 1926, 1.e., 
before conversion under the statutory trusts. For this reason, 
unless C’s title to B’s share is complete we consider that it would 
be unsafe to rely upon his appointment. (b) B's personal 
representatives are not by reason of their representative capacity 
precluded from making an appointment of new trustees under 
sub-para. (4) (ill) (Re Cliff and English Electric Co.’s Contract 
[1927] 2 Ch. 94). The same point arises, however, as in the case 
of C, i.e., whether B’s interest derived under the original con- 
veyance can be aggregated with their interest in remainder under 
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A’s will. In view of the doubt we should not care to rely upon an 
appointment by these personal representatives and in our view 
the correct course is for C to make the appointment after receiving 
an assent from B’s personal representatives. This assent, being 
in respect of an equitable interest, will not, of course, come on the 


SOLICITORS’ 





November 8, 1952 


JOURNAL 


title and C will, in the appointment of new trustees (which can 
conveniently be incorporated in the conveyance if a sale is con- 
templated) be recited as being a person “‘ interested in more than 
an undivided half of the land or the income thereof ’’ in the words 
of proviso (iii). (c) The legal estate is in the Public Trustee. 


CORRESPONDENCE 


[The views expressed by our correspondents are not necessarily those of THE SOLICITORS’ JOURNAL.] 


Time in Contracts for the Sale of Houses 

Sir,—Although in my article I attempted to review the 
authorities and to set out the law as it appears to be at the present 
time, this does not prevent my having some sympathy with the 
sentiments expressed by ‘‘ Country Solicitor ’’ (ante, p. 693), 
although I must decline to go all the way with him. There is 
certainly some case for a review of the decisions and it may be 
that the present tendency is to err too much on the side of 
leniency. 

However, we must keep both feet on the ground and remember 
that, although delay may be exasperating, there are generally 
two sides to every question. A solicitor must be careful before 
allowing his client to embark on litigation, the costs of which, 
if unsuccessful, may take a fair slice out of his purchase money. 
After all, if the vendor claims to have rescinded and to have 
forfeited the deposit and then the purchaser successfully sues 
for its return or for specific performance, I believe that, even in 
the provinces, the costs generally follow the event. 

I agree with your correspondent on the difficulty of framing 
a satisfactory contract without making time of the essence. 
But is not one answer that if he does not wish to make time of the 
essence it is because there is a chance that his client may have to 
take advantage of the very leniency of which he complains ? 


The question of unsuccessful mortgage or sub-sale does not 
necessarily mean that the delay is not improper; the fact that 
the property is being ‘“‘ hawked ’”’ may be very strong evidence 
the other way. 

Finally, we may derive comfort from the knowledge that most 
cases can be settled adequately and amicably, without resort to 
litigation, by that wholly admirable person “ the humble and 
unhonoured provincial solicitor.’’ 


I doubt whether the solution suggested by “‘ London Solicitor ”’ 
would help. Quite apart from the difficulty of implying a term 
such as he suggests, whether or not delay is reasonable is a 
question of fact. It is, after all, a serious matter to forfeit a 
deposit that may represent a fair proportion of a man’s life 
savings. 

‘Country Solicitor ’’ is right in saying that a provident man 
must make sure of his finances, and he would no doubt agree 
that hard cases make bad law. But he, being a realist, cannot 
seriously contend that all purchasers are necessarily provident 
men, or never encounter unforeseen circumstances. The difficulty 
is to ensure that knaves do not exploit the protection afforded 


by the courts to the foolish or unlucky. 
H.N. B. 


NOTES AND NEWS 


Honours and Appointments 

The Board of Trade have appointed Mr. R. A. D. Copper to 
be Assistant Official Receiver for the Bankruptcy District of 
the county courts of Southampton, Bournemouth and 
Winchester ; the Bankruptcy District of the county courts of 
Portsmouth, Newport and Ryde; and also for the Bankruptcy 
District of the county courts of Salisbury, Dorchester and 
Yeovil. 

The Board of Trade have appointed Mr. FREDERICK Diks to 
be Assistant Official Receiver for the Bankruptcy District of the 
county courts of Brighton, Eastbourne, Hastings and Tunbridge 
Wells. 

Mr. L. V. ELLison, assistant solicitor to the East Midlands 
Electricity Board, has been appointed solicitor to the board in 
succession to Mr. A. J. D. Langford, who has resigned to go 
into private practice. 

Mr. N. G. H. Atkinson, Registrar of the Salford and Warrington 
county courts, has been relieved of the Registrarship of the 
Salford county court but appointed, in addition, Registrar of 
the Birkenhead, Chester and Runcorn county courts and District 
Registrar of the Birkenhead and Chester District Registries as 
from lst November, 1952. As from the same date, Mr. A. S. 
BrouGHTon, Registrar of the Bolton, Bury and Rochdale county 
courts and District Registrar of the Bolton, Bury and Rochdale 
District Registries, has been appointed, in addition, Registrar of 
the Salford county court. These appointments are in consequence 
of the retirement of Mr. D. H. Nield, Registrar of the Birkenhead, 
Chester and Runcorn county courts and District Registrar of the 
Birkenhead and Chester District Registries. 


Miscellaneous 
THE SOLICITORS ACTS, 1932 TO 1941 


MAvurRICE ALEXANDER CHARLES, of lot 153, Oronoque Street, 
Bourda, Georgetown, Demerara, British Guiana, Solicitor, 


having, in accordance with the provisions of the Solicitors Acts, 
1932 to 1941, made application to the Disciplinary Committee 
constituted under the Act that his name might be removed from 
the Roll of Solicitors at his own instance on the ground that he 
desires in due course to seek call to the Bar, an Order was, on 


the 23rd day of October, 1952, made by the Committee that the 
application of the said Maurice Alexander Charles be acceded 
to and that his name be removed accordingly from the Roll of 
Solicitors of the Supreme Court. 


The headquarters of the Central Land Board and War Damage 
Commission have been moved to 6 Carlton House Terrace, 
London, $.W.1 (Telephone : WHItehall 4341). 


At The Law Society’s Preliminary Examination held from 
6th to 9th October, twenty-nine candidates out of seventy-seven 
were successful. 


‘ 


A direction has been given under the Assizes (Matrimonial 
Causes) Order, 1946, that divorce business at Lewes at the 
Autumn Assizes, 1952, shall commence on 18th November, 1952. 


Mr. E. BANNISTER 
Mr. Ernest Bannister, solicitor, of Blackpool, has died at the 
He was admitted in 1919. 
Mr. G. R. EDDOWES 


Mr. George Rose Eddowes, solicitor, of Derby, has died at the 
He was admitted in 1895 and was a former member of 


age of O08. 


age of 80. 
Derby Town Council. 





“THE SOLICITORS’ JOURNAL” 

Editorial, Publishing and Advertising Offices: 102-103 Fetter Lane, 
London, E.C.4. Telephone: CHAncery 6855. 

Annual Subscription: Inland £3 15s., Overseas £4 5s. (payable 
yearly, half-yearly or quarterly in advance). 

Advertisements must be received first post Wednesday. 

Contributions are cordially invited and should be accompanied by the 
name and address of the author (not necessarily for publication). 

The Copyright of all articles appearing in Tue Soticitors’ JOURNAL 
is reserved. 























